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Die doppelte Ethik

JUuLiEN FREUND/Straflburg

Die Beziehung zwischen Politik und Ethik bildet einen klassischen Streit
der politischen Philosophie, in welchem Kulturraum es auch immer sein
mag. Auf eine Weise, die uns heutzutage noch zu beriihren vermag, ist das
Problem in der alten indischen Literatur, z. B. im ,, Arthasastra* von Kau-
tylia, dargestellt worden. Diesem Autor zufolge ist jede Politik gut, die
mit Erfolg ihre Macht behauptet, gleich welche Mittel dabei verwendet
werden. Andere Autoren hingegen meinen, daff der Idealstaat derjenige
sei, in dem das politische Handeln mit den Normen und den Vorschriften
der Ethik iibereinstimmten. Es geniigt, auf die zahlreichen Verfasser von
Utopien in den letzten Jahrhunderten hinzuweisen. Zwischen diesen ex-
tremen Gesichtspunkten gibt es solche, die nuancierter sind, in mehr oder
weniger kritischer Weise jedenfalls darauf bedacht, die Belehrungen der
Geschichte sowie die Beobachtungen des konkreten Verhaltens der Men-
schen zu beriicksichtigen.

Die einen driicken ihre Meinung in der Form des Wunsches aus, wie A.
Camus, der ,,die Sprache der Ethik in die Ausiibung der Politik einfiih-
ren mochte’, oder auch in Gestalt der Forderung, dafl die Politik der
Ethik unterstellt sei. Andere sind mehr dazu geneigt, die Moral und das
Recht dem Staat zu subordinieren, im Sinne Spinozas: ,, Wir sehen dem-
nach, daf jeder Biirger nicht unter seinem, sondern dem Recht des Staates
steht, dessen simtliche Befehle er zu befolgen verbunden ist, und daf} er
kein Recht habe, zu entscheiden, was billig und unbillig, fromm und gott-
los sei, daB er vielmehr, weil der Staatskérper wie von einem Geist geleitet
wird, und folglich der Wille des Staates als der Wille aller gelten mufi, das,
was der Staat als gerecht und gut beschliet, so ansehen muf, als ob es von
jedem Einzelnen beschlossen wire, und daf also ein Untertan, wenn er
auch die Beschliisse des Staates fiir unrecht hilt, sie doch zu befolgen ge-
haltenist“?. Im allgemeinen jedoch wird angenommen, daf die Politik das
Recht habe, die Ethik zu pervertieren, insbesondere in Notlagen oder in
Ausnahmeverhiltnissen. Tocqueville ist da anderer Ansicht, er bemerkt in
seinen Souwvenirs, daf}, selbst wenn die Sitten einer Gesellschaft von denje-
nigen einer anderen Gesellschaft abweichen, ,,die Sitten der Politiker, die

1 A. Camus, Actuelles I, Paris 1950, S. 51,
2 Spinoza, Samtliche Werke, Hrsg: Auerbach, Stuttgart 1871, Bd. I, S. 436.
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i i i ft spricht diese bin-

4ltni den. Die Maxime der Urtells-l«‘{ra' pr "
galtglngef:isierletxr?;e:us. Auf sie ihr politisches Ver'ha:ltms griindend w1'1rden
Nignsechen aff dem Boden kluger Verniinftigkeit in der Welt gemeinsam

wohnen.
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The methodological illusions of modern political theory:
The case of Rawls and Habermas* -

SEYLA BENHABIB/Boston

I. Introduction

Modern political philosophy began with an abstraction. “Let us. . . con-
sider men”, wrote Hobbes in De Cive, “as if but even now sprung out of
the earth, and suddenly, like mushrooms, come to full maturity, without
all kind of engagement to each other!. This invocation to view man in all
his nakedness outside the bonds of society, history, and tradition was
enough to earn Hobbes the title of being the father of modern political
philosophy. Descattes had initiated modern epistemology with his call to
leave behind the world of human affairs, conventions, and the senses. Re-
moved from the fetters of prejudice, the noise of human affairs, the dogma
of the Church, and the deception of the senses, for the Cartesian ego this
withdrawal from the world was the beginning of a process of emancipa-
tion through doubt®. By negating the appearances, the autonomous
Cartesian ego gained an ontological permission to reconstruct them ac-
cording to a masterplan like an architect operating with a single vision.
The emancipatory thrust of Hobbes’ methodological abstraction paral-
leled that of Descartes’. By proposing to consider “men as mushrooms”,
Hobbes was arguing that the current state of affairs in which they lived
could no longer be taken as a beginning point for political theory. The
given had lost its claim to be. A truthful reflection on politics could only
begin by negating the given. With the refusal to take existing conditions as
they were, Hobbes also rejected the legitimacy of time, tradition, and his-

* This essay was written under the ;tuspices of an Alexander von Humboldt Fellowship
during my stay at the Max-Planck-Institut in Starnberg 1979-1981. I would like to
thank Professor Jiirgen Habermas for his hospitality, the Alexander von Humboldt
Stiftung for their generosity, my colleagues Wolf Schifer, Klaus Eder, and Adina
Schwartz for critical discussions of this text. Needless to say, I have been able to ac-
comodate neither all their insights nor all their ciriticisms (particularly those voiced by
Eder).

1 Thomas Hobbes, “Philosophical Rudiments Concerning Government and Society”, in:
Sir William Molesworth (ed.), The English Works of Thomas Hobbes, v. II, Darmstadt
1966, 109.

2 Renée Descartes, Discours de Iz Methode, Introd. by Karl Jaspers, Mainz 1945.
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ind the individual, The political world would be well-re.covered
'(5)(;1'1}; ;(f)tz the individual had journeyed through_ th.e thought exRerlmenlt_ Ef
the state of nature and of the social contract. F1ctlopal though it w.as,dl e
Descartes’ methodical doubt, this thoug}.lt experiment was (.ievllse d to
teach men to become the makers and architects of.a new political order,
and to provide them with a master plan for founding the new f:orlnm_oE:
wealth. Modern political philosophy _posued the methoc.it.)loglca fw1t
drawal from the actual world of politics to be a precondition for future
itical emancipation. . .
II)t0 vlsllﬁlcabe the pugaose of this essay to discuss the Hobbesian meth}?dﬁlogi;
cal legacy in the work of two contemporary political thinkers: Jo hn aWOf
and Jiirgen Habermas*. The similarities between the Rawlsian tf cory
justice and Habermas® theory of Diskurs have begn the object o mireas(—i
ing attention in recent years®. There are two premises shared by Rawls an

23]
Habermas. I will call the first the ¥Consensus principle of legl.tlmiah arid
define it as follows: the principle of rational consensus provides the only

) .71:.1;6 fOllO: i_’l[]ogh:}I{(t;v:iil,ljll) ;Zi:z(riy“;:;lujfi: ,e ‘,Cl‘,znrr?l?rsi:ig(?, Ma.s§. 1?7?. The rfi;strgFer;:b:é
D . Rawlr B Theone dov Goreehighes, Hermann

o L e G o oy T el o
ih?éi;iﬁy’l-lgg.ermas, ,,E,inige %emerkungen zum Problem der Begriindung

vy von Werturteilen®, in: L. Landsgrebe (Hrsg.), Philosophie und Wissenschaft,
i i Glan 1972, 89-99. ' )
HL ge}s?lgzl;?r:;?/N. Luhmann, Theorie der Gesellschaft oder Sozialtechnologie,
kfurt 1971. e
Wth f;”‘]“ I-;l:bermas, ,, Wahrheitstheorien®, in: H. Fahrenbach (Hrsg.), Wirklich
keit und Reflexion (Festschrift W. Schulz), I.’fiil.lmgen 1973, 211—-26753.2
Lpr = Ders., Legitimationsprobleme im Spitkapitalismus, Frankfurt, 1973

g 2
R HM = Ders., Zur Rekonstruktion des Historischen Materialismus, Frankfurt 19767,

T, A. McCarthy, The Critical Theory of Jirgen Ijall:erm.as,l ];oston ,1)97&, Ii];OfIf_.I ;e lS(;e:ﬁg
uke tical Reason”, in: D.
Lukes, “Of Gods and Demons: Habermas and Prac F D Elod and
: London (Forthcoming); Albrecht We ,
Thompson {eds.), Essays on Habfzrmas, o A echen Ar-
ity, Freedom and Rationality”, Ms. 1979; Herbert Kitschelt, : !
Eq::::i?i,ererﬁneng Sozialtheorie”, ARSP, Bd. LXV1/3 (1980), .391—426. The relatlons(lilg)l
El;tween Rawls’ A Theory of Justice and Habermas’ model of glscoul:se has beenhtre:)tltlrp o
4 T arch gr
f the evolution of normative justification procedures by a rese hgr "
gzril(;)r::tregmz. Eder, Frankenberg, Rddel and Tugendhat, Projektvorschlag: Die Ent

wicklung von Gerechtigkeitsvorstellungen und Begriindungsverfahren im modernen

i i » 1978 and E. Tugendhat, “Zur En-
Recht als soziologisches Problem”, Ms. Starnberg 5 T IgeCht”’ e

twicklung von moralischen Begriindungsstrukturen im mo
LXV/1 (1980), 1-20.

w
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criterion in light of which the legitimacy of norms and of normative in-_
stitutional arrangements.can be justified. More significantly, Rawls and
Habermas share a meta-theoretical premise: the idea of such a rational

consensus is to he*déffﬁgmml%by specifying strategies and modes

of argumentation t hrwhiclralohe such a consensus of norms and on

normative institutional arrangements can be attained. Let me call this
“methodological proceduralism”. Rawls maintains that his theorem of
justice provides us with the only procedure of justification through which
valid and binding norms of collective coexistence can be established.
Habermas argues that the counterfactual of the “ideal speech situation”
defines the formal properties of that mode of reflexive argumentation cal-
led “diskurs”, by engaging in which alone we can attain a rational consen-
sus on norms. The fictive collective choice situation devised by Rawls and
the equally fictive “ideal speech situation” devised by Habermas are ror-
mative justification procedures serving to illustrate the consensus principle
of legitimacy.
In this essay I will argue that both counterfactual justification procedures
are flawed by a dialectic of form and content, or of formal-procedural con-
straints and material-substantive assumptions. The first aspect of this
dialectic concerns the criteria of selection presupposed by counterfactual
abstractions; the second, the relationship of sociological presuppositions
to normative principles in such counterfactual procedures. When ex-
amined under the first aspect, the procedural theories of Rawls and
Habermas display a circularity: the initial counterfactual abstraction does
not serve as justification, but rather, as an illustration, of normative prin-
ciples presupposed by the theory (section 2 below). With regard to the
second aspect of the form-content dialectic: while Rawls’ theorem of ra-
tional choice is based upon a very questionable view of the social sciences
and is, therefore, epistemologically inconsistent (section 3.1 below), in
Habermas case, the problem is that the counterfactual theory of discourse
can hardly fulfill the critical intentions of his sociological theory (section
3.2 below).
Despite the flaw in their internal logic, procedural argumentations con-
tinue to be very influential in normative social and political theory. In re-
cent years, this has been undoubtedly due to the justified influence of
Rawls’ work. I should therefore say at the outset that since Rawls’ work
has been criticized on so many levels and in so many respects, to assume
thatat this point yet another Rawls critique would contribute much to our
thinking about these issues may be almost foolhardy. This is not my pur-
pose. My goal in this essay is to criticize a tradition of methodological pro-
ceduralism in political philosophy that runs from Hobbes to Habermas in
the context of a more general question concerning the relationship of
normative philosophy to critical social theory. I want to question whether
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proceduralism is the correct strategy by which to integrate the achieve-
ments of critical social theory with the insights of normative philosophy*.

2. The Dialectic of Form and Content I: Criteria of Selection and
Counterfactual Abstractions

Procedures of normative justification, which begin by counterfactually
abstracting from know conditions of social and historical existence, must
justify this abstraction in light of some principles of inclusion and exclu-
sion. There must be cgitetia of setection in light of which certain aspects of
human identity, capacities and'qualities are included in the description of
the counterfactual, while others are excluded from it. Since Hobbes the
tendency of modern political theory has been to eliminate empirically and
normatively restrictive criteria of identity like class, sex and status distinc-
tions, and to minimize psychological and anthropological assumptions
concerning what human nature is or is not®. As theories of rational con-

4 There has always reigned unclarity in the tradition of Marxism about the status of norma-

tiveideals like justice, freedom and autonomy in the name of which thinkers from Marx to

Marcuse have criticized capitalist society. On the one hand, Marxism has replaced the
tradition of normative philosophy by a “science” of society. On the other hand, the
method of “immanent critique” juxtaposed the universalistic ideals of bourgeois society
to the sociological reality of the latter, seemingly committing itself to such ideals but
criticizing their particularistic realization. Cf. Habermas, ,,Historischer Materialismus
und die Entwicklung normativer Strukturen®, RHM, 9-49. Within the scope of this es-
say, I can do no more than mention this problem, although the question of methodologi-
cal proceduralism, which concerns me here, is part of a research project on the normative
grounding of a critical theory of society; cf. my “Procedural vs. Discursive Norms of Ra-
tionality: The Search for the Normative Grounding of Critique”, Ms. Starnberg January

1980.

The metaphor of the “state of nature” with which contractarian theories in the modern
period began, implied both an anthropology and a psychology of human nature, and a
theory of pre-political institutions and relations, like domestic servitude, marriage and the
right of the father over his children. By claiming that relations between husband and wife,
master and servant, child and father were part of the state of nature, contract theories re-
moved them from the jurisdiction of civil government and reduced them to relations of
privatepersonal domination. They thereby restricted the right of rational consent to the
economically independent male head of household. Cf. Thomas Hobbes, Leviathan,
C.B. McPherson (ed.), Middlesex 1968, ch. XX; John Locke, “Second Treatise of Civil
Government” in Two Treatises of Civil Government, Peter Laslett (ed.), Cambridge
1970, part 1. Even Kant, who defined the state of nature as the sphere of Privatrecht, de-
fended the privilege of the male head of household over his wife, children and servants, I.
Kant, Die Metaphysik der Sitten, Werke in Zeben Binden, Bd. VII, Darmstadt 1971,
385-397.

The first systematic distinction between the concept of the state of nature and the sphere of
private-personal rights, and between an empirical theory of human nature and the concept

w
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sent become more #niversalistic in the substantive sense, as they consider
all and not only some group of Humans to be entitled’to consent, the
must also b'e(.:ome increasingly formal in their methodological ass’um d
tions. For, if it is assumed that all humans are entitled to cogsent or hap—
the right to be considered as beings capable of consent, then th’e theoVe
must Proceed from a sufficiently general and minimal c’once tion of tfxy
empmc?.l and normative identity to be ascribed to human bel;n s. If th'e/
conception were not sufficiently minimal and general, then tl%e'theo v
would contradict the principle of rational consent of all forit would h ve
restricted this principle only to certain group of humans’ who are sﬁéhjys
such, and have the capacity to act in such ar?&“s_ﬁ}ﬁ}i;‘;;rs This woulc;l ?)
carried out on the basis of strong normative assumption; the validic 0(1z
yvhlch would have been presupposed, but not justified. But the more rKin—
imal and general the conception of empirical and normative identity of
persons fr_oxp which the theory proceeds, the more unlikely that thist};vill
prove sufficient to yield normative principles of social and institutional ar-
rangements. In this section, 1 will examine the various arguments by
which Rawls and Habermas justify the “original position” angd “the id }I
speech situation”, respectively. e

2.1 The Justification of the Original Position i ]
‘ : 1 ginal Position in the Rawlsian Th
Justice: Reflective Equilibrinm and the Thin Theory of théagoodeom’ d

I.{avscl’sj 1n1t1a1.justification for the counterfactual called the “original posi-
tion” is that it “serves to make vivid to ourselves the restrictions tll:at it
seems reasonable to impose on arguments for principles of justice, and
therefore on these principles themselves” (T7, 18; 36). Principles of 'l;stice
must.be those that "free and rational persons concerned to furthelr their
own interests would accept in an initial position of equality as defining the
fun(.iarn.ental term’%fthﬂig\ggociations” (TJ, 11; 28). This conce tiogn of
justice is called “fustice as fairness”. Individuals are equal in thfs initial
situation in the sense that they are deprived of specific information con-
cerning their place in society, of the distribution among them of natural
assets and. abilities, like intelligence and strength, and of their own
psychological propensities. The parties to the original position are ration-
?l, moral persons. They have their own moral ends, which are not ranked
in value; they are capable of pursuing them and they are capable of a sense

of the person, was made by Hegel i ] ]
0 ) de by Hegel in the Rechtsphilosophie, G. W.F. Hegel, Vorl
uAblfrt Rle;cbtls{btéosopll;;e, 18181831, K.-H. Ilting (Hrsg.), Bd. IV, Stutfg‘:l;t 1(;;25?”1%2’;
strakte Recht®, 170-182; cf, my “Obligation, Contract and E);ch peni
/ 82; : s ange: The Ope
Arguknilents of Hegel s Phtlosqpby of Right”, Hegel’s Political Pbilosophg, I1, Z AP I;I;IIE
zynski (ed.), Cambridge University Press London (Forthconﬁﬁg). oo
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of justice. By the “freedom” of the parties in this situation,.is to be undfer—
stood that as equal, rational, moral beings, they can conceive of the prin-
ciples of their cooperation to be the result of their own actions, and view
them as self-imposed (T], 13; 30). .

Throughout the initial sections of A Theory of Justice Ra?v'ls expresses 2
preference for “generally shared and preferably weak conditions” (TJ, 20;
37). The original position can also be regarded as “the result of a hypothet-

ical course of reflection”, called reflective ‘ggui]ibriux.n (.T],'ZO ff.; 381f.),a
procedure of going back and forth between our existing judgments and
philosophical-moral principles. Rawls takes great pains not to 1ntroduc§
as justificatory steps in his argument the strong conception of t}}e goo

presupposed by the theory of justice as fairness — goodness as rat1ona11tyl
(TJ, 4071f.; 4451f.), the Aristotelian moral ‘ psychology (T], .424 ff.;
4631£.), the theories of moral development and of th(? sense of justice (T],
490496, 504—505; and unanimously acceptable definition of t.he origi-
nal position” on the basis of weak and generally shared premises about
moral and rational human agency. If this can be granted, Rawls assumes,
then it can also be granted that principles of justice, reacfhed. t.hrough acor-
rect deliberation procedure in this position, are allso jl.lstlfled. . }
Although Rawls does not use this term, I will des<.:r1be “Justice as fa.lrnes_s

as the Rawlsian equivalent of the principle of rational consent. This prin-
ciple is a second-order principle defining an acceptable  level o«f’_rp_gﬁl_!iu_s;
tification, mm He‘su.eh-asvfref': atnd rational
i;éfgéﬁ/s)‘;vould accept in an initial position of equaht_y as defining the fun-
damental terms of their associations. But it is no accident that R_awls does
not distinguish between justice as fairness as a se.cpnd' and a flrst—orflf':r
principle, or between the level of normative ].u.stlﬂ.catlon apd a specllfxc
theory that would satisfy this level of justification. This conflation
changes the meaning of the original situation: whereas the .orl'gm‘al posi-
tion was supposed to make “vivid to ourselves” tl.le restrictions t_hat it
seems reasonable to impose on arguments for pnnmp'le's of justice, it
comes to define all those rational restrictions that a specific conception of
justice presupposes®. Rawls writes: “we have to ascertain w}'uch pr11'1c1ples
it would be rational to adopt given the contractarian situation. This con-
nec of justice with the theorX of rational choice . . . The con-
cept of the original position, as I refer to it is that of the most philosophi-
cally favored interpretation of this initial choice situation for the purposes
of a theory of justice” (T], 17-18; 35. Emph?S}s mine). The. most
“philosophically favored” interpretation of the orlgmal osition: ‘l"ﬂ%a
strong justification strategy, called that of the “p@'@jﬁ@cﬂpﬂo .

i i i 1 “ > i i entral to my ar-
6 llle dlSCtlllCtl()ﬂ between the "Iatl()llal” aud the reasonable. > W]llC.h IS¢ h d ] yn N
gument iS not always made explicit in the German translatlon. I dlSCUSS this distinctio
y

below, cf. 2.1.2.
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2.1.1 The Privileged Description of the Original Position

The philosophically favored interpretation of the original position as a ra-
tional choice situation, involves the introduction of the following presup-
positions: “thick veil of ignorance” (TJ, § 24); the theory of primary
goods (T]J, § 15); the definition of the circumstances of justice; the formal
constraints of the concept of right (T7, § 23); and the minimax rule as the
principle of rational choice (T, 144ff.). The move from the weak to the
“philosophically preferred description” of the original position, leads to
the following problem: the weak and generally accepted assumptions that
ought to have described the reasonable constraints of arguments for justice
become strong and constraints of arguments for justice become strong and
controversial, and a theoretically defined conception of a ““rational choice
situation” is offered as the only possible interpretation of these constraints.
The original position no longer serves as a Justification of the two princi-
ples of justice; rather, it functions as an illustration of those principles’
whose justification has been presupposed.
That the original position is not a justificatory, but an illustrative device, is
by now a shared criticism in the literature. These criticisms can be divided
into two groups: according to the first, even the minimal interpretation of
the original position, under the constraints of a ““thin theory of the good”
— the assumption that individuals are to be considered as moral petsons
whose ends are not ranked in value — is norfiinimal, Thomas Nagel points
out that there are many groups of individuals, Marxists, conservatives,
aristocrats, and hedonists, among others, whose conception of the good
would contradict the conditions stipulated by Rawls for admission to the
original position’. According to the second kind of criticisms, not the
minimal, but the privileged-description of the original position, consti-
tutes the problem. These critics have questioned the so-called “neutrality”

of Rawls’ theory of primary goods (Schwartz); Rawls’ criterion of inter-
subjective comparison in terms of average income (Wolf); the plausibility

of Rawls’ moral psychology, which presupposes risk aversion (Barber);
the game theoretic and economic definition of rationality (Hoffe); the use)
of the maximin as a decision procedure (Harsanyi).® Both the minimal in-
terpretation of the original position in light of reflective equilibrium and

7 Thomas Nagel, “Rawls on Justice”, in: Norman Daniel (ed.), Reading Rawls, Oxford
1975, pp. 97t

8 Adina Schwartz, “Moral Neutrality and Primary Goods”, Ethics, 83 (July, 1973),
294-307; Robert Paul Wolf, Understanding Rawls, Princeton 1977; Benjamin Barber,
“Justifying Justice: Problems of Psychology, Politics and Measurement in Rawls”, in:
Daniles (ed.), Reading Rawls, 292—319; Otfried Hoffe, Ethik und Politik, Frankfurt

1979, 227 -243; John C. Harsanyi, “Morality and the Theory of Rational Behavior”, So-
cial Research, 4 (1977), 623-656.
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the thin theory of the good, and its privileged description as a ratiqnal
choice situation,® are highly controversial, and do. not proque a prima
facie plausible interpretation of the principle of rational consent. Rathef
than engaging in a similar criticism, I want to ?On.Sl.dCr .what light R'avivls
Dewey lectures throw on this problem of the justification of the original
position.

2.1.2 Kantian Constructivism and the Original Position

Rawls® strategy in these lectures modifies the earlier one in A Theory of
Justice at least in two essential respects. First, A Tbeo.ry of Justice, .the'Kan—
tian conception of the person was not used as a justificatory dev1.ce in the
construction of the original position. Rawls subsequently explained that
he considered the original position to be an interpretation of the Kantian
‘conception of autonomy (TJ, 2521f.; 283ff.). In .the Dewey le'ctures, itis
stated that “a mﬁlfi@ﬁi@ﬁmn is an elemenF in a reason-
able procedurg\ot—é‘(’)ﬁ—;t(fcl.tf/fimﬁihe outcome of which determines the con-
tent of the first principles of justice” (KC, 516). Whereas A Theory of Jus-
tice claimed to proceed from weak and generally accepted premises of ra-
tional and moral agency to a conception of the person, Rawls now pro-
eeds from a conception of the person to the description of f the original
‘bosition. According to this new interpretation, Rawls attrlbl_ltes to per-
“Sons not only the capddity for a sense of justice, and the capacity to form,

to revise and to pursue rationally a cerception of the.good, but also two

P> SOV,
“highest order interests to@and to these powers (KG,
in

5251, The attribution to individuals of such ifitérests is a strong n}oral as-
sumption; for it does not follow from Rawls’ definition of the first two
capacities that individuals would also have these interests. It only follows

9 There is disagreement in the literature as to whether the “rat.ional choice situation” can be
described as a collective bargaining game atall, and whether it does not merely .redescrlbe a
mWizabﬂﬂpr‘iyiple of the sort prf)posed by Kant. Cf. Sidney Alex-
ander, “Social Evaluation through Notional Choice”, The Quarterly ]otf’mal . of
Economics, 4 (1974), 597 -625; John Rawls, “l_leply to Alexander and Musgrave”, 1bid.,
633-655; J. Hampton, “Contracts and Choices: Does Rawl_s 'h.ave a Social Contrac(;
Theory?”, Journal of Philosophy, 36 (1980), 315-338. The criticisms of Musgrave' an |
Hampton have convincingly shown, I believe, that the 'Ra?vlsmn construction of rationa
choice is not sufficiently different than the utilitarian principle of adoptmg. for socu;ty ai
a whole the principle of rational choice for one man” (T], 27; 45). In section 3.1 bedo;?v.
will argue that if the Rawlsian theory lof justice purports to be a rational choice model, it

the cost of epistemological inconsistency. . .
lodgfs.inZ;lts’ initial discuspsion of “Tghe Rationality of the Parties’.’, .in T], § 25 with the Arl’s’—
totelian theory of motivation in § 65. In ,,Kantian Constructivism and Moral"I'heofryLh ,
the Aristotelian principle of motivation becomes an e}ement in the construction of the
concept of the person, not its elaboration, as it was in TJ.
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that it is not excluded that individuals be motivated by such an interest,
but not that they are in fact motivated by it. Rawls now seems to imply
that the construction of the original position is only plausible for those B
who share amoralconcept of the person and who have an interest in realiz-
ng this in society. ~s¢v/ e

Whereas in A Theory of Justice, it was assumed that proceeding from a
minimal interpretation of the “reasonable conditions for arguments of jus-
tice”, one could reach the rational solution to the problem of justice,
Rawls now admits that only those who find the moral conception of the
person reasonable and worthy of realization as an ideal, will find the
specific construction of rational autonomy, embodied in the principles of
justice, also reasonable (KC, 528ff.). In his earlier formulation, Rawls
thought to be able to proceed from a “thin” definition-of-rational-and -
moFal agency to specify a rational choice situation. The new strategy of
moral constructivism addresses individuals who are zgmw.n:,]/
mative conception of the person, also because this conception seems to ar- '
ticulate the @WFEla,duLiQWndilmmaﬂnAardech_rjgtic :
culture. “The aim of political philosophy is to articulate and to make exp-
licit those shared motives and principles thought to be already latent in
common sense, or, as is often the case, if common sense is hesitant and un-
certain and does not know what to think to propose to it certain concep-
tions and principles congenial to its most essential convictions and histori-
cal traditions” (TC, 518ff.).

Second, this consideration is quite different that what Rawls had earlier
meant by “reflective equilibrium”: the “we’ that referred to the theorist
as well as to the reader was never given an explicit hermenentic identity in
A Theory of Justice. Rawls could even claim that to see our place from the
perspective of the original position was ““to see it sub specie aeternitatis”
(T], 587; 637). The standpoint of moral constructivism is now described
as one in which “we are not trying to find a conception of justice suitable
to all societies regardless of their particular social and historical circum-
stances. We want to settle a fundamental disagreement over the just form}

of basic institutions within a democratic society under modern condition-
s (KC, 518).

What light does this modification throw on the problem of the form-con-
tent dialectic? Upon Rawls’ own admission, the criteria of selection guid-
ing the description of the original position are not minimal and general;
they are strong moral assumptions whose plausibility depends upon their
hermeneutic capacity to interpret for social and political agents an answer
to a certain impasse in their culture. Given the admission, that the original
position formulates the conditions of reasonable rational consent on ques-
tions of justice in light of a strong moral conception of the person and a
certain hermeneutic-historical understanding of democratic societies,
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then it cannot be said to interpret the conditions of rational consent simp-
liciter. This conception of the person may not speak to those Wh.O d_o not
share or sympathize with its motivatlon:ftl structure; others may flncil ittoo
formal, too repressive or too individualistic and private. Equally, the im-
passe in democratic culture may not be mterp.r(_:teﬂi as a conflict betwgle.n
two conceptions of liberty — the liberties of civic l.1fe and those of pl; ﬁc
life (KC, 519§f.) —, but as a conflict between pghncal democracy andthe
nondemocratic control of social and economic life by corp orations and the
state serving their interests (Lasch, Wohnz ‘;; as the confh'c‘t b:a’tvs;e(ei-n the in-
creasing complexity of social life and the. unmanageabx_hty 0 .i)r.riiocra}
tic participation demands (Samuel Huntington); as the incompatibi :1y 1(1)
cultural hedonism, generated by an excessive dernoi:ratlc culture, and t E
work ethic (Daniel Bell)'*. By making his standPO{nt mote hei'm‘enel;lt.l-
cally and historically specific, Rawls raises the question _of there a(tllons ip
of normative philosophy to social-theoretical assumptions, but does not
f;ﬁg ldviZIliZtic of form and content in the Rawlsian theory of justice can be
‘stated in the form of a dilemma: either to proceed from weak and substan}
tively non-controversidl assumptions, and to forfeit the claim tg a ft(:rma
~ solutionmlem of justice, or to proceed from strong an hsuf stan—1
tively controversial assumptions, but to forfel_t the claim 1:h9.tl the forma
solution to the problem of justice can be the unigue procedura 1nti‘pretﬁ—
tion of the principle of rational consent. By Shlfl.ill.’lg from Zhe weak to tt e
strong privileged description of the or'1g1na1 position, A Theory off" Justice
offered a formal but highly controversial answer to the problem o ]ustlc:ie.
In light of Rawls’ new strategy the question would be: can these new ah—
missions and modifications allow a.formal, game-theoretic answer to the
problem of justice at all? (Cf. section 3.1 below).

2.2. The Justification of the Ideal Speech Situation in Habermas® Theory of
Diskurs

In the previous section, I have attempt.ed to show that_ the' justlfl(;:atxon of
the original position within the Rawlsian theoreffn of justice un e{'goesh a
modification which can be briefly described as “from the rational to the
reasonable”. One could say that Habermas® theory of practical discourse

irsti i i i Wolin, L. Goodwynand
first interpretation, cf. articles by Christopher Lasch, S. , :

i fl:)or]t)hi:::l«:srénl?n eDrgmocracy, v. I, No. 1 (January 1981); for the second, S;?muel HunFlng—
to.n (ed.), No Easy Choice: Political Participation in Developing Countries, Cambridge,
Mass. 1976; o o
ansszor the third, Daniel Bell, The Cultural Contradictions of Capitalism, New York
1976.

"'
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still operates with the assumption that the rational is prior to the reason-
able, or that the formal conditions of rational argumentation and com-
munication should define the reasonable normative posture of agents who
are capable of speech and action. The “cognitive ethics of language” is
posterior to, in the sense of being grounded by, the universal pragmatic
analysis of the conditions of rational communication and argumenta-
tion'2,

Following a suggestion made by K.H. Ilting, I will distinguish between
four possible interpretations of the ideal speech situation in Habermas’
writings: 1. the ideal speech situation as theimodel of an ideal communica-
tion; 2. the anticipation of the ideal speech situation as the conditiomof the
possibility of linguistic communication; 3. the anticipation-of the ideal
speech situation as the eondition-of the possibility of a discourse; 4. the

ideal speech situation as a sufficient condition for the attaififnént of a ra-
tionally _motivated_consefisus on controversial validity claims?3, The -
parallelisms between Habermas® justification of the ideal speech situation
and the Rawlsian justification of the original position can be established as
follows: while the first and the second interpretations of the ideal speech
situation correspond to Rawls’ conception of a “thin theory of the good”
and “reflective equilibrium” respectively, the third and fourth interpreta-
tions parallel the privileged description of the original position as a ra-
tional choice situation. I will argue that according to all three interpreta-
tions, the justification of the ideal speech situation is circular, for it pre-

supposes, rather than grounding, the normative validity of communica-
tive ethics.

2.2.1 The Ideal Speech Situation as a Thin Theory of the Good

According to Habermas, ,,Die kontrafaktischen Bedingungen der idealen
Sprechsituation erwiesen sich als Bedingungen einer idealen Lebensform*
(HL, 139). These counterfactual conditions are: a symmetrical distribu-

12 Inhis critique of the ,,dezionistische Restproblematik* in K. O. Apel’s reconstruction of
communicative ethics (Apel, ,,Das Apriori der Kommunikationsgemeinschaft®, in:
Transformation der Philosophie, v. 11, Frankfurt 1973, 405 ff.), Habermas claims that
»»Die soziokulturelle Lebensform der kommunikativ vergesellschafteten Individuen er-
zeugt in jedem Interaktionszusammenhang den ,,transzendentalen Schein® reinen
kommunikativen Handelns, und zugleich verweise siejeden Interaktionszusammenhang
strukturell auf die Méglichkeit einer idealen Sprechsituation . . . (L pr 152). My argu-
ment in this section is that the ,,dezionistische Restproblematik® remains in Habermas’
methodological proceduralism as well, but that it is a reasonable »sRestproblematik,
whose consequences we should accept.

13 Karl-Heinz Ilting, ,,Geltung als Konsens*, Neue Hefte fiir Philosophie, 10 (1976),
22-50.
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tion of chances to choose and to lead s‘peec.h. acts, and.to assume v%nou;
dialogue roles. While these first two conditions provide fo]f equahlty.o
opportunity to use communicative, constative and partially regulative
speech acts, the third formal precondition stipulates that participants in a
discourse be “truthful”: ,,die Sprecher weder sich noch ander.e.uber ihre
Intentionen tiuschen diirfen® (HL, 138). The fpurth pltecondmon stipu-
lates that only those participants can be allowed into the ideal speech situa-
tion, ,,die als Handelnde gleiche Chancen haben, Representauve zu ver-

wenden* (HL, 138). Neither the third nor the fourth preconditions can be

satisfied by contexts of linguistic. communication alone, but presuppose
action contexts.as well. For, truthfulness is a quality that pertains not only

. to linguistic expressions, but to the relationsphip between saying, doing

and meaning. Likewise, the fourth precondition, guarantees reciprocity in
behavioral expectations by excluding norms that are binding only one of

" the parties™.

v

The ideal speech situation gives a !inguistic determination for W;l;}t' W(e::1
“ysually” understand by truth, justice and freedom: truth is to be de '1(111e 1
as the consensus reached by participan/ts u der the conditions ofani (;:a
speech situation. This imples that the IML f the parties ;an bz e-
fined as their&(cf};p:ﬁtity"arrd’wﬂglfg_riﬁgo engage in, _comply wit ,lan ac};
cept as binding tlie-cuteotiiés of such communication. The idea speec11
situation defines the meaning of justice in terms of tl.le'e.qu.al right of ah
participants to an equal distribution of the use and initiation of speec
acts. The universal pragmatic meaning of freedom would be the right to
accept as binding only the “force” of the better argument; fre'edorr}xl mianj
the suspension of all internal and extern_al constraints of action that lea
persons to act in certain ways, and the right to follow the force of reason
only. o
As with Rawls’ thin theory of the good., the Habermasian original position
does not justify the moral and normative content of the theory,, rather it
serves to illustrate it. The symmetry condition already sppulates a prior
normative commitment to the equal right of all vo be considered as rational
and free beings. In fact, Habermas’ normative assumptions are stronger

14 The characterization of this fourth precondition is confus.ing.: Whlll]e the cclmc!ltloi?d?(fe
symmetry and reciprocity in the use of speech acts, are built utl)to td e .ver(}ir tog:}cleoideal
ideal speech situation, the requirement that those who are to be admitted to i idea
speech situation also have, as acting agents, the same cl}ances to use ;epreslei:n : rea,l
seems to limit participation in discourses to those wh(.) are in a position of equa ty in 2
social life. First, how does Habermas interpret ,,gleiche Qhancen asa concll)rett(}:l :osm
norm? Does it mean the right to equality', or the opportunity of equa!lty, o:i o ! ch-
ond, while most norms of institutional llf-e .1mply reciprocity of duu:i:s an pr::lv;l iesg a:
they do not imply equality of duties ax?d privileges, fqr e.g. betwee.n adoctor an ; pin
tient, there is reciprocity but no equality. Habermas interprets reciprocity as equa »ty
an undefined and obscure way.
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than those of Rawls’, for they already define a certain moral conduct, that
of truthfulness, and a certain form of life, one in which the complete reci-
procity of the parties in power and authority relations is presupposed. The
universal pragmatic interpretations of rationality, justice and freedom are
indeed interpretations, which presuppose the normative validity of com-
municative rationality, of equality of opportunity, of reciprocity and
truthfulness. But what grounds have been given to choose this particular
normative interpretation, if it was first the outcome of the ideal speech
situation that would establish norms which we would have to consider
binding? The ideal speech situation is a circular construction; it presup-
poses those very norms whose validity it was supposed to establish.

2.2.2 The Ideal Speech Situation as Reflective Equilibrium

Habermas could admit this circularity, but, like Rawls, argue that the val-
idity of these norms need not be first established, for they are alwa}mf
ready presupposed. Just as the weak description of the original position
claimed tomake clear to us those “considered judgments duly pruned and
adjusted” (T], 20; 38), Habermas argues that the ideal speech situation is
anticipated in the structure-of all empirical speech (HL, 136; Wth, 258)
and of all human interaction (BWU, 95; L pr, 153).

Upon afirst reading this argument is trivially implausible. Non-symmet-
rical, nbn—reciprocal, deceitful and irrational speech and interaction are
the norm, rather than the exception in human life. If this were not the case,
there would be no need for normative philosophy either. All would be as it
ought to be.

This objection is trivial because universal pragmatics establishes the condi-
tions for the possibility of speech and interaction in the transcendental
sense. Just as the time perception of schizophrenics or the space percep-
tion of cubists do not constitute arguments against Kant’s pure forms of
intuition, so the presence of distorted communication patterns does not
constitute an argument against the universal pragmatic interpretation of
the possible conditions of human specch and interaction Universalprag-
matics analyzes te deep structure of the possibility of specifically human
modes of speech and communication.

.
Granted, however, that this deep structure i ndj one that we as acting and

speaking subjects are immediately aWdr’fo, but one which we can antici-

pate and understand with Hﬁh@lﬁﬁfﬁ?fequa e means of construction(ﬁlf, /
136), the problem still remains: even if génera] conditions of symmetry :
and reciprocity are presupposed by all humar speech and interaction as !
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structural conditions?®, tlwmxmmMMmmM@i@
Z semantic content'®. It does not follow tha_t symmetry and reciprocity
“ought to be interpreted such as to mean tl}e right of all to symmetrical .and
reciprocal participation, conduct, behavioural expectations ar_ld the like.
» We must presuppose a specific concept of equalzfy; we must first r}olimﬁ-
" tively stipulate a specific content and interpretation in hght. of ng(; tde
identity of those who are entitled to symmetry and reciprocity is defined.
The claim thatall humans, insofar as they are capable of spee(.:}} and action,
are entitled to the full symmetry and reciprocit.y of the cc.mdltlons de-fmed
by the ideal speech situation, is it§elf a normative commitment tha:tils nlcl)t
justified by the ideal speech situation, but rather one, in hgh‘t of which, the
structural conditions of the ideal speech situation are given a spef:l.flc
.- semantic interpretation. Whereas Rawls’ pr.oc_edure of “L:eflecuve eqUII%b—
“ rium’’ refers to an .1 emantic interpretation of normative
concepts, Habermas falsely assumes that t_hls semantic Conterlltffi]mlﬁ
vocally deduced from universa]_ pragmatics. But as A. Wellmer as we
points out, a universal pragiiaticscanniot justify the step of abstraction
which defines the transition to an universalistic ethics, because it presup-
poses it methodologically”. Universal pragmatics proc.eed.s ata l?vel of
abstraction from the standpoint of which each. and every individualisa be;
ing capable of consensus. Universal pragmatics reconstructs a system o
rules which will be recognized-to be binding by acting and reasoning a-
gents of a certain sort. These have attained, or can attain, a leYel of mo.ral
and practical Bildung that corresponds to the level of abstraction of univ-
ersal pragmatics.

2.2.3 The Privileged Description of the Ideal Speech Situation

There is yet another interpretation giv.en to the ide;?.l 'speech situation .by
Habermas. The ideal speech situation is said to anticipate tl.le POSSlbll_l'tY
Tof, and to define the formal proce'dures to be followed w1t_h1.n, s;;e'mal
~ modes of argumentation called Diskurs. In discourses, validity claims
which have become problematical are exar.mned. In such argumentation
situations, facts and norms lose their bindingness, and are viewed under

15 Cf. Alvin Gouldner, “The Norm of Reciprocity: A Preliminary Statement”, American
Sociological Review, v. 25 (April 1960), 161178, o

16 El.)c';ilgfndhat also distinguishes between ,,semantischen d. h bedeutungskon§tltuleren-
den und pragmatischen Regeln‘ in discourses, ,,Zur Enrwu.:klung von moralischen B(‘E—
griindungsstrukturen®, 6 ff. Our arguments differ, however, in that I claim that pragmatic
rules of discourse — symmetry, reciprocity — themselves already presuppose a semantic
content. '

17 Albrecht Wellmer, Praktische Philosophie und Theorie der Gesellschaft: Zum Problem
der normativen Grundlagen einer kritischen Sozialwissenschaft, Konstanz 1979, 50.
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the aspect of possible existence (Wth, 214). The acting and speaking sub-
ject “abstracts”® from the given constraints of the world shared by
others, to assume an attitude of inquiry and reflection both with respect to
what is said to exist, and with respect to what is claimed to be right (Wth,
2134t.; Lpr, 1744f.). :

The ideal speech situation anticipates the possibility of discourses, in the
sense that, once the universal pragmatic presuppositions of everyday
communication and interaction — like truth, truthfulness, and rightness —
become problematical, individuals are led to assume a counterfactual at-
titude towards these presuppositions: one is led to suspend belief in the
truth of assertions, the truthfulness of one’s partners, and the rightness of
norms, and is led to question them argumentatively. As a counterfactual in
which the reestablishment of consensus is anticipated, the ideal speech
situation is a quasi-empirical fact: ,,Die ideale Sprechsituation ist weder

ein empirisches Phinomen noch blofles Konstrukt, sondern eine in Dis-

kursen unvermeidliche reziprok vorgenommene Unterstellung® (Wth,
258). -

The ideal speech situation also defines the formal properties of argumenta-
tion strategies which are to lead to a rational and grounded consensus. In
addition to the symmetry and reciprocity conditions discussed above
(2.2.1), Habermas introduces a further formal requirement: the equal
right of participants to challenge, to shift, and to revise the level of ac-
cepted justification procedures (Wth, 250). Discourses are procedures of
argumentation characterized by a radicalization of the self-reflection of
acting and speaking subject. Concrete forms of action, the norms
legitimizing them, the warrants grounding these norms, and the level of
justification presupposed by these warrants can all be called into question
(Wth, 253).

I have called this third interpretation of the ideal speech situation a
“privileged description”, because Habermas, like Rawls, argues that if a
rational procedure of deliberation on normative questions can be defined,
then the norms arrived at through-such-procedures-would have to be ra-

tionallyconsénted to by all. But as rational deliberation procedures; dis-
courses are not normatively neutral; the rationality of the procedures is .
dependent upon the reasonableness of the norms presupposed by it, and
not vice versa,

Habermas now admits that descourses are the result of learning processes
that are dependent on experience (Wth, 246), and attempts to give an
evolutionary justification of the ideal speech situation. Learning processes

18 It is unclear whether Habermas means more by “abstraction” than the simple suspen-
sion, or bracketing, of the constraints of action, and assuming an attitude of “reflection”.

For a detailed analysis, H. Schnidelbach, Reflexion und Diskurs: Fragen zu einer Logik
der Philosophie, Frankfurt 1977, 135-171.

J
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are both ontogenetic and phy!ogenetic. While in the h}llstory o}f1 thtzi (33:
velopment of the individual, discourses correspond to the speec aﬁ; in-
teraction competencies of post—conventlon.al pef‘sonal‘lty prF:;, in the tis-
tory of the development of the human species, discursive jlilstl ﬁcatl.cm p -
cedures are first initiated by modern bourgeois naFural rig 5 tb egérles, an :
institutionalized in part by th(leglegal system, by science, and by democra
ic-parliamentary procedures™. .
%(\:reli:gx?snlllew sl;:}rralt)egy, however, cannot justify ““the step qf a.bstraﬁztlogl
that leads to communicative ethics: either Habermas is claiming 5 at be-
cause individuals can attain the level of post-conve.ntlonal eg}ﬁ—g entltl);,
communicative ethics is justfied — a proc§dure, which L. Kok er%l ca iz
from ““is to ought””2°—, or he s mc.er(?ly saying that communicative et ic(si s
historically contingent, because it is dependent on cerga.m eml;(lirﬁ::ve e
velopments. If the first argument 1s chosen, and .mdeclel it gou have to
be, for itis the only one that raises a normative claim, then (; is lamo s to
assuming that the conditions for the po§s_1b11.1ty of the evlf(:i (E)pme ¢ of
communicative ethics can serve as 1ts Justlflca_tlon. This wou d e anz;o t %O
ous to saying that because individuals can act in these ways, L e};E ou% £ Lo
[ do so. But while ought implies can, can does not imply oug : bt.'l‘ Vo 1f1r0m
nary argumentation strategies may define the range of Z)bo_sls‘z i zt;es rom
; which one can select, and also .estabhsh the irreversibility of }clz.e a
courses of linguistic and interactive development, but from Wlltt'l:na e
stage of a shared level of cognitive anfi moral compeifencei,; ev}i) u 1Frorrzr1
strategies cannot establish one alternative to the exclu31on_<l)l ot ers.t rom
the standpoint we have reached, we cannot kn.ow what wi btu1;n ou o]
the level of moral competence or personality type tg feh.avore bu};
evolutionary development. Since we are not at the end o 1stcci)r)tr, but
within it, we can only know what our range of possibilities are and at w.
costs a certain course of development may be reversed. "
Discourses are not the unique normative procedures tl}at t}he evo ;}tllona?é
development of individual and collective competencies allow. e);t?ve
ones which are preferred to others on account of certain prior nofrgx ve
considerations. This becomes amply clear in Habermas Cf‘mque(i awer_.
Rawls, according to Habermas, considers n.eeds' to be the Eag;; png ’
ties” of individuals, inaccessible to publlf: discussion d( S ,l X A
Theory of Justice is based on the assumption that ,,Jeder Einzeln

istorischer Materialismus und die Entwicklung
B e rokratent” I'_Iabermas ”I:flfs t'onsct}}lxee relationship of ontogenetic develop-
normativer Strukturen*, in: RHM, 154L.; on

ment and discourse theory, ,,Moralentwicklung und Ichidentitit, Ibid., 84ff.; on the .

relationship of phylogenetic development and discourse theory, ,,Legitimationspro-
i dernen Staat, Ibid., 278f. N
20 ]‘jzlxirrnyell(rlolr:llger:l “From is to Ought”, in: Mischel (ed.), Cognitive Development and
Epistemology, New York 1971, 1651f.
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monologisch die Verallgemeinerungsfihigkeit der jeweiligen Normen
priifen” (ibid.). Rawls is also criticized for presupposing a conception of
happiness that mirrors the way of life of private consumers, but the “pur-
suit of happiness” might one day mean something different: not ac-
cumulating material objects which one disposes of privately, but bringing
about social relations in which mutuality predominates and satisfaction
does not mean the triumph of one over the repressed needs of other (R
HM, 292). : )
Habermas proposes a dialogic instead of 2 monologic model of need con-
stitution, and prefers a system of justice in which individuals are not al-
lowed to pursue their “thin” conceptions of the good at the sake of “rep-
ressing the needs of others”. But evolutionary arguments can provide evi-
dence neither for or against such a criticism. Rawls, like Habermas, pre-
supposes a post-conventional personality type, a human being who has
acquired the capacity to accept norms of action only by reflecting upon the
correct procedures of their generation. Furthermore, Rawls also presup-
poses the institutional and collective achievements of western democ-
racies, but maintains that “the triumph of one over the repressed needs of
the other” can only be avoided by the establishment of the two principles
of justice. Evolutionary argumentations cannot tell us which interpreta-
tion of the post-conventional personality type is the one that must be cho-
sen: this depends upon the plausibility, the enlightening and emancipat-
ory potential of conceptions of personality and the theory of the good im-
plied by them.
My conclusion in this section is a largely negative one: the assumptions
leading to the justification of counterfactual abstractions are, in the case of

both Rawls and Habermas, equally “strong” and “privileged”; each can

ellicit rational dissent and disagreement. Furthermore, because of the cir-
cularity of their justification procedures, in each case we confront assump-
tions among which we cannot arbitrate by recourse to proceduralism, for
whether we accept the procedure itself depends upon whether we accept
the norms that are presupposed by the procedure.

3. The Dialectic of Form and Content IT: Social-theoretical Assumptions
and Normative Philosophy

The second aspect of the form-content dialectic to be examined concerns
the relationship of sociological presuppositions to normative principles in
counterfactual procedures. I will first state this problem as it arises in the
Rawlsian theory of justice: the initial counterfactual description with
which the theory begins must be supplemented by some additional as-
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npti i icti i e. In in-
sumptlongconcermng the content of the fictive choice procedur

troducing such assumptions, the theory must remain consistent.. It must
be shown that these assumptions either follow from, or are not inconsis-
tent with, a. the principle of rational consent and b: the pr1v1leged deS(ﬁ’lp—
tion provided at the outset. Now, if these assumptions deductively follow
from b., then the procedure cannotbe described as one of_ ch01'ce, for h'ox.wv
one chooses, or what one chooses would be already confamed in the origi-
nal description, and the theory WO}Jld merely deduct{vely elabora';e its
“~consequences. But if these assumptions do not deductively folilowh rom
the original privileged description, then on what grounds does the theory

resort to them,-and are they consistent-with other assum ptions? In theone
instance, the theory would become deductive andK/' &)gm@c; in the other,
it would run the risk of'@consxs’fépcy.

3.1 The Status of “General Facts” in the Rawlsian Theory of Justice

There is a major inconsistency in the Rawlsian theory of justice: soc1a! aﬁld
political agents under the ““veil of ignorance” would have to know either
less or more than what Rawls allows them to know, but they cannot know
all and only what Rawls allows them to know. Rawls commits hlrlnzelf tc;
the following two assumptions: inleldu:f.ls deprived of any knowledge o
their social positions, natural and psychic endowment, the economic 05
political condition of their society, its level of culture and cwlhz.anon, En
its point in history, also know general facts about human society. '{; ey
understand the principles of political science and of economics, the a;ls
of social organization and the laws of human psychology. Inc'leed,f the
parties are assumed to know whatever general facts affect the choice of the
principles of justice” (T], 137; 160). ‘
It has only been noticed by Robert P. Wolf that these two p;emlses ar(;
eﬁ@rﬁolo‘giall}:;@nt“. Rawls assumes that there can be a S(})lrtlo
general knowledge concerning society, politics, economics and psycholo-
gy, the possession of which would not inform 1nd1v1d1'1a.ls. of the particu-
lars of their social-historical condition§,.the level of c1v1hzatlor‘1‘ of tbelr
society, its political and economic condition. But the concept of “particu-
lar facts” refers to two quite different kinds of propositions, which ('io no;
have the same epistemic status. While Rawls can ]ust.lf.y the exclusion ol
knowledge of one kind of proposition_under the condlt}ons of the origina
position, he is inconsistent in excluding the se.cond 'klnd.. ' .
7~ Under “particular facts, Rawls understands existentially mdexz;‘al }?s ?/e
| as socially and historically indexed knowledge. An example of the first

21 R.P. Wolff, Understanding Rawls, 1191f.
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kind of proposition would be: “Individual A belongs to the third genera-
tion of a well-to-do Protestant family”, where A refers to Jones, or James.
An example of the second kind of propositionis given by a statement like,
“The crash of the world-exchange market in 1929 was the beginning of a
period of great economic instability and unemployment for the capitalist
countries of that period”. Rawls is consistent in excluding propositions of
the first kind under the conditions of the “veil of ignorance”, for such
knowledge is inconsistent with the requirement of justice as fairness. We
should be willing to reason on the first principles of justice by excluding
any specific knowledge we might have about our own socio-economic
condition, psychic abilities, natural endowments, social and historical
lineages, etc. But by confusing such existensially indexical knowledge
with socially and historically indexed knowledge, Rawls is led to assume
a. that the social sciences can provide us with socially and historically
non-indexical laws and generalizations, and b. that the “‘general facts” re-
lied upon by Rawls himself, and which are provided by marginalist
economic theory, game-theory, Pareto sociology, etc. are themselves non
socially and historically specific. Both assumptions are, if not erroneous,:
at least highly debatable.
When we consider the first point: those committed to a hermeneutic
methodology in the social sciences, like Peter Winch and Charles Taylor
for example, would question that it is ever possible to formulate general
laws in history and sociology that would be more than trivial??. Eth-
nomethodologists (Garfinkel, Cicourel) would debate that a theoretical
understanding of the social world, such as abstracts from the perspective
of the participant, is possible?*. They would maintain that social know-
ledge is essentially knowledge of the participant and not of the observer.
Marxists would reject that one could formulate laws and generalization in
the social sciences which would not specify the social and historical range
of their own validity - for example, neither the profit maximization nor
the risk aversion motives, they would claim, can be attributed to social a-
gents under precapitalist economic conditions®*. Consequently, from the
standpoint of a hermeneutic, ethnomethodological or Marxian social
theory, the propositions of game theory, marginalist economics and

22 Peter Winch, The Idea of a Social Science and its Relation to Philosophy, London 1958; P,
Winch, “Understanding a Primitive Society”, in: Rationality, Oxford 1970, 78—112;
Charles Taylor, “Interpretation and the Sciences of Man”, The Review of Metaphysics,
(1971); Taylor, Erklirung und Interpretation in den Wissenschaftern von Menschen,
Frankfurt 1975.

23 H. Garfinkel, Studies in Ethnomethodology, New York 1967;

A. Cicourel, Method and Measurement in Sociology, New York 1964.

24 Polanyi, C.M. Arensberg and H. W. Pearson (eds.), Trade and Market in Early Em-
pires, Glencoe, 1ll, 1975.
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Pareto sociology would themselves be viewed as highly socially and his-
torically indexed.

By igﬁgring such debates concerning the founda.tions, mc?thc.)dolog_y and
epistemology of the social sciences?$, Rawls falls into a major inconsisten-
cy: if it can be argued that the kind of general facts that Rawls allolws into
the theorem of justice are no more general than other facts, provided by
different theoretical traditions in the social sciences and which Rawls does
exclude from the theory of justice, than social agents cpuld not know all
and only what Rawls assumes they could not know. Either Rawls has to

provide a principled arg/t_l/rpgn_g,a,s__to_ﬂwhy.marginalisgecon_gm;gﬂlﬂry_lsl
mor¢ gemeral-than-Marxian economics, or Pareto sociology more genera
than Weberian sociology, or he would have to admit that social agents
could also dispose of information p{pYid@d,b}itHESfﬂEhe_r theoretical trad-
It might appear that Rawls’ new strategy in .Kantlan Constructivism an
Moral Theory” has solved this difficulty. Itis no lon.g‘er assumed that in-
dividuals do not possess socially and historlcally.sPeC{flc knowl?dge z}bout
their societies, its development, culture and civ1hzat10n.. Despite this ad-
mission, however, the “veil of ignorance” remains as thick as before. Ac-
cording to Rawls, “whether certain facts are to count as reasons for justice
and what their relative force is to be can be ascertained onlY on the basis of
principles that result from the construction”.(KC, 565). Itis up to the par-
ties in the original position to decide how simple or corqplex m01"a1 ffacts
are to be, and to agree upon the number and complexity of Prm'uples
which identify “which facts are to be agcefpted as reasons for justice by
citizens in society” (KC, ibid.). The original position involves an epis-
temic as well as a moral choice. o
Rawls does consider the following objection: “what s the reason for limit-
ing the parties to those beliefs and not all_owing -them to take into account
all true beliefs? (KC, 541) Rawls’ answer1s that, if one is to have a “public
conception of justice, then such a conception must be limited to those gj.r;—
erally shared beliefs and convictions in society, Whlch.can. a.ccorr_lodate 1 (—1
ferent points of view. Procedures and methods of 301.ent1f1c ev1denf:e an
verification are included in such generally shared beliefs and convictions
(KC, 540-541). If, however, there are no such generally shared beliefs 'and
convictions in the community of social scientists about methods of scien-
tific evidence and verification, then is not Rawls simply recapitulating the

25 Cf. R. Bernstein, The Restructuring of Social and Political Theory, Ph'}ladelphla 1.97i; A,
Maclntyre and D. Emmet (eds.), Sociological Theory and {’hllosopbtml Analysis, do;—
don 1970; Alfred Schutz, The Phenomenology of the Soa.al World, .G. Walsh and F.
Lehnert (trans.), Evanston 1967; J. Habermas, Zur Logtlg .der Sozmlwtssenschaft;r;,
Frankfurt 1970; Anthony Giddens, Studies in Social and Political Theory, London 1977.
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old positivist belief that social science is what the philosopher of science,
committed to the unity of science, thinks it ought to be?

Rawls’ final answer to this objection would be the following: If a theory of
justice is to be a part of political culture, then it must rely on information
on moral matters that goes back a long time; and ““is available to the com-
mon sense of any thoughtful and reflective person” (KC, 566), for “ad-
vances in our knowledge of human psychology and social theory might b
relevant . . . in theapplication of the principles of justice, as opposed to th
adoption of principles in the original position” (KC, 566)?°. When we
consider Rawls’ theory of “primary goods”, however, it becomes clear -
that social scientific information is relevant not only in the application, but
also in the choice of the second principle of justice.

In the Dewey lectures, Rawls admits th}t“\the question whether the ac-
count of primary goods is a matter for soc@ry or depends essentially
on a co(nc\egtlbn of the persgn” was not satisfactorily discussed in A
Theory of Justice (KC;527)"In the new version of Rawls’ theory, the ac-
count of primary goods ought to depend upon the moral conception of the
person. It should be assumed that individuals would choose primary
goods like basic liberties, freedom of movement and occupation, the pow-
ers and prerogatives of office and of positions of responsibility, income,
wealth and the social basis of selfrespect, for these “are generally necessary
as social conditions and all purpose means” (KC, 526) to enable humans to
realize and to exercise their moral powers and to pursue their own ends.
But that individuals would choose such primary goods in general is not

‘equivalent to the claim that individuals would choose a specific pattern of

thedistribution of these goods as formulated in the second principle of jus-
tice: social and economic inequalities are to be arranged so that they are to
the a. greatest benefit of the least advantaged, consistent with the just sav-
ings principle and b. attached to offices and positions open to all under
conditions of fair equality of opportunity (T, 302;336). The second prin-
ciple of justice presupposes that a specific interpretation of primary goods
in light of marginalist economic theory can be given. For if individuals
cannot be said to have a preference curve for ordering their desires and
wishes, and if these desires and wishes cannot be correlated with quantita-
tively commensurable criteria of intersubjective comparison, like “aver-
age income and wealth”, then comparisons like “better off” and “worse

26 Inview of this claim it must be asked whether Rawls can explain or even admit to changes
in our moral concepts and principles in light of “advances in our knowledge of human
psychology and social theory”. Morality, like any other system of belief, can be studied
as a social reality, which develops and changes in relation to other systems of belief,

socio-economic factors, etc. Cf. E. Durkheim, On Morality and Society, R. Bellah (ed.),
Chicago 1973, 63ff.
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off” would be meaningless®”, and there wou.ld be no generally agreed
upon criterion for evaluating the justice_ of major social and economic ar-
rangements (TJ, 143ff.; 167{f.). Thus, if Rawls abandons the specific in-
terpretation of primary goods in terms of.ecc.mor'nlc theory, then he can-
not argue that a specific pattern of the distribution of these goods', one
which benefits the least disadvantaged, is the correct formal resolution to
the problem of rational choice. But if Rawls wants to claim t_hat the r_n_oral
interpretation of primary goods as “‘generally necessary §(?c1al condmo}rlls
and all purpose means” also entails the adoptlor'l of. a speqﬁc pattern of the
distribution of these goods, then the second ernc1ple qf justice (.:ould not
be presented as the unique outcome of a rational choice situation. This
specific distribution pattern would be the result of no choice at all; it
would merely deductively stipulate that pattern of distributive justice con-
sidered to be most just by the theorist. .
To summarize: There is a major inconsistency in the Rawlsian theory of
justice, for individuals cannot know all and only what Rawls allows them
to know. On the one hand if they were to know more, the rational choice
situation would be hopelessly complicated, in‘vol_vmg disagreements not
only about the facts themselves, but about principles of verification and
evidence as well, and a formal solution could not be _attalned. On the other
hand if these agents were to know less, if they were ignorant, say.of game-
theoretic reasoning, then there could be no ch01ce.at all. Flnally_, if all gen-
" eral facts which Rawls wants to rely upon are'said to be entallefi by the
normative definition of the person and the counterfactual :ilbstractlon w1th
the theory begins, then the device of counterfactual choice .procedure: is
superfluous, for the theory then merely elaborates a specific normative

27 In:TJ, Rawls repeatedly returns to the question 9f h9w weactually shou‘!d define “worse
off” and “better off” in saciety, and resolves this w1tl.1 the remark that The_se compari-
sons are made in terms of expectations of primary social g.om.is. In fact, I define these ex(;
pectations as the index of those goods which arepresentative 1nd1v1du:?1 conlook f(:il:war
to” (T], 92;112). Buthow is the “representative m.dlvxdual to be defined? A'cTor ing to
Rawls, individuals in the original position would either choose a relevantsocia [?’osmon,
and count all “those with the average income and wealth of this group, or less as riﬁ-
resentatives of the least disadvantaged individpal (T7J,98;118). Or,.they wo;xld define the
representative individual “solely in terms of income and “'re'alth with no rj erl:n(f:.e‘to ;o-
cial position” (Ibid.). Now, individuals in the original position could notdo the .?st, for
under the constraints of the veil of ignorance they lack kn(.)‘-vle(.ige 9f socgal stratification
patterns in ther society. They cannot know whethf:r stratlflcatlon.m thel'r.socnetles ;;Es
along class, sex, race or status distinctions, an.d whlc::h relt.:vant social posil(ti;lons Wﬁ)u 1e
entailed by the patterns of division of labor }n‘thelr ssmery. They could actually only
choose income and wealth as the index for defining the ““least advantaged represer;tatfve
individual. But this means that the primary goods are not a'll'pu.rpose mor:jtl mc'eanf. (})lr m:f
dividuals to realize their ends; they presuppose a specific interpretation in light o

economic theory.
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conception of justice, whose plausibility in no way depends upon its being
the outcome of a choice procedure.

3.2. Legitimation Crises and the Theory of Practical Discourse

The radically divergent social-theoretical assumptions presupposed by
Rawls and Habermas are made nowhere more evident than in the follow-
ing counterfactual. ,, Wie hitten die Mitglieder eines Gesellschaftssystems
bei einem gegebenen Entwicklungsstand der Produktivkrifte jhre Be-
diirfnisse kollektiv verbindlich interpretiert und welche Normen hitten
sie als gerechtfertigt akzeptiert, wenn sie mit hinreichender Kenntnis der
Randbedingungen und der funktionalen Imperative ihrer Gesellschaft in
diskursiver Willensbildung iiber die Organisation des gesellschaftlichen
Verkehrs hitten befinden kénnen und wollen* (Lpr, 156). Discourses of
legitimacy are procedures of argumentation through which the worthiness
of a political order to be just is rationally evaluated. As opposed to the
Rawlsian construct of a collective choice situation under the restrictions of
the “veil of ignorance”, the Habermasian counterfactual procedure of dis-
cursive argumentation does not exclude any relevant social knowledge and
places no restrictions on the kind of social information that individuals can
use in order to judge the legitimacy of a social and political order. A dialec-
tic of form and content between social-theoretical assumptions and for-
mal-procedural restrictions does not exist in Habermas® theory of Dis-
kurs, although many aspects of this theory would remain unintelligible if
Habermas® diagnosis of the motivation and legitimation crises of late
capitalist societies was ignored®®, In this case, one must ask whether the
critical intentions of Habermas® social theory can be fulfilled by the pro- |
ceduralism of his normative justification strategy.
In developing the counterfactual of discursive will formation on
generalizable interests, Habermas intends to criticize decisionist, empiri-
cist, and authoritarian answers to the authority and legitimation problems
of late capitalist societies. That power relationships presuppose the cogni-
tive validity of a set of legitimating beliefs, is contested by the decisionist

28 The role played by the concept of “needs” in Habermas® discourse theory has been ig-
nored even in the most extensive treatments of the subject, cf. Reiner Wimmer, Univer-
salisierung in der Ethik, Frankfurt 1980, 22 ff. From Habermas’ description of the formal
properties of discourses alone, it does not follow that the subject matter of discourse
ought to be the truthful interpretation of common and consensually articulable needs
(W. th, 252). The concept of “needs” serves a double function: first, it bridges the gap be-
tween socialization theory and the theory of practical discourse (L pr, 211-265); second,
the ideal of consensual need articulations through discursive procedures has an unmis-
takable utopoan dimension through which Habermas seeks to reformulate the Frankfurt
School ideal of socialization without repression (RHM, 87; 110).
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‘'and by the empiricist (L pr, 133f.). While the decisionist denies the }fogr;ll-
tive necessity of basing power upon truth, the empiricist de'ni]es. t aft the
exercise of power requires the tru.thfulr.less of the beliefs whic .Jusltl y it.
The theory of practical discourse is designed to show that pi‘)a}lcitma ques.—f
tions permit of rational confirmation and warranted asserta;1 1Vt_y,\ even h1
they cannot be measured by an emphatic conception of truth. 1;1 avist i
empiricist who uncouples the functioning of power from the flrut dc:onten
of its cognitive component, Habermas maintains that truth and power
cannot be disassociated without endangering the 1n.tersub jective processltles
of socialization and identity formation of the species that presuppose the
itive justifiability of social norms. . o
gziﬁl:ziz;llssociation}s,eems to beat work in lgte capitalist societies. Irll sEcg
societies religions, cosmologies, and worldv1.ews {hat have previously _?.
an identity securing function have lost their claim to f:ogmt:tl:'rﬁ signifi-
cance, and mechanisms of meaning-generating and 1dent1tyf stabilizing go;
cial integration are increasingly uncoupled from the functioning of
mechanisms of systems integration (the wprld economy, institutions o
formal-rational law, administration). Dlscurswe will formatlonh.o;ll
generalizable interests is suggested as a rational proce.durf: thrc'n}gh w 1;
norms and values that secure individual and collective identities can be
generated without regressing back to myth.ologlc'al3 re!lglous, or ccf>s—,
mological forms of thought, or into apathetic socialization p:'attexl'ns or
which the relationship of truth and power would become fully irre evant(.i
The norm of discursive will formation excludes thes<? alt_ernatlvlis, an1
proposes collective participation and'furthe.r democratization as t e.zn y
desirable means through which the crises of individual and collective iden-
tity in late capitalist societies ough't to be resolved. e of
If the theory of practical discourse is offered as an answe} tg the crise o
lage capitalist societies, is the counterfactual procedure o h1scurs1ve w. f
formation on generalizable interests .ade:quate to serve the pul;po;e o
Habermas® critical theory of late capltahsrn?.Haberr.nas himself a lrlrnts
that conditions of empirical speech are rarely, if at all, 1dent1f:al \'mth'.c ;)se
of an ideal speech situation, and that furthermore we lack crztelrm to jua fgz
if under given circumstances an actual discourse has taken ;i ace, of i
consensus has not been attained unde.r conditions of external constraints
(Wth, 157ff.). The gulf between the ideal ax}d the a.ctual, thehnormatclin
and the empirical is unbridgeable. Se;cpnd, is the discourse elory ade
quate to define the necessary and sufficient conditions of ratl(;lr}? 1confen;
sus? The equal right of all participants to use speech acts, to shift leve sh(z_
discourse, to challenge levels of argument does not guarantee ar::i insig N
ful, unbiased, or intelligent exercise of these rights. This d.epexi s O\I)l(/ L et
nature of the arguments advanced, on their quality, and rationa city. ‘ ai
we have to know beforehand is whether these claims are true and rational.

——
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That they are advanced in accordance with a formally correct procedure
does not guarantee their rationality?®. Finally, given that we lack criteria
to mediate between the ideal and the actual, and that the discourse model is
inadequate to define the sufficient conditions of rational consensus, can
we actually compare ,,die jeweils bestehenden normativen Strukturen mit
dem hypothetischen Zustand ecines ceteris paribus diskursiv gebildeten
Normensystems* (L pr, 156). Do we know in the name of which or what

we are to criticize? Once again we confront an epistemological vacuum. |

The ideal is so counterfactual that it cannot serve as a criterion to evaluate
the actual. . '
The radical counterfactualness of the discourse theory, which threatens to
reduce it to the status of a “transcendent”, and not merely a “transcenden-
tal” illusion, is not due to the formalprocedural constraints of the ideal
speech situation alone. The discourse model cannot serve as a critical
criterion of democratic legitimacy, for it presupposes the possibility of a
self-transparent and self-identical collectivity. This difficulty has been
well-stated by G. Markus: “Since participatory democracy is here directly
identified with the notion of an unlimited, all-embracing community of
critical discourse.. . . the theory in which real consensus appears not only
as the basicstrategic principle of democratic action, but also as the ultimate
end of democratic life, seems to resurrect the idea of the subject, if not as
the “bearer” of historical process than as the immanent “goal” of histori-
cal development’3?,
In this respect the counterfactual ideal of discursive argumentation is a
paradoxical project: the necessity of discursive argumentation arises when
through conflict and crises social and political agents challenge an estab-
lished background consensus. Yet the very step of “abstraction” that leads
such agents to engage in discourses, namely the virtualization of the con-
straints of action, can only take place when such agents are willing to sus-
pend the motivating force and content of these real conflict situations.
Discourses arise when the intersubjectivity of ethical life is endangered;
but the very project of discursive argumentation presupposes the ongoing
validity of a reconciled intersubjectivity. - T
By identifying participatory democracy with the notion of an ideal com-
munity of reconciled intersubjectivity, Habermas interprets all diversity
of interests leading to conflict as illegitimate particularisms. Interests are
“‘subjectivized needs” that have freed themselves Trom mutually shared

traditions and values (L pr, 157). This means that a community of recon-

29 This critique is most convincingly developed by A. Wellmer in an unpublished Manus-
cript, ,,Thesen iiber Vernunft, Emanzipation und Utopie’, Konstanz 1980; cf. Ilting,
,»Geltung als Konsens*, 35ff.

30 Gydrgy Markds, “Practical-Social Rationality in Marx: A Dialectical Critique — Part 2%,
Dialectical Anthropology, v. 5, No. 1 (1980), 10.

|
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ciled intersubjectivity eliminates .conflict an.d diversity of 1nterestsdby a'}-
lowing only universalizable need interpretations. This is a transcendent il-
Jusion, for, although the very project of an emancipated society means
eliminating certain structural sources of interest con_fhct 1(;1dPrese.nt
societies, a human society freed from all sources of Fonfhct an( 1v<13rs1t1y
of interests cannot be conceived of wi,tgoll_t,e_ldl_m'n}atlnggl(i{?dl_ﬁﬂg_ 1%‘3}‘1
ity of ways of Iife, of cultural traditions and 1nd1v1fiual biograp .11esd whic i
‘Jifferentiate humans from one another. Such a society of reconciled inter
subjectivity would be a selfidentical colle(_:t1v1ty,. but not a .huina.n .C0¥n:
munity. When the critique of the f?.1§e u'mversahs.m of particu arlllstlc in
terests is conceived as the desubjectivization of all interests, then those in-
terests that are rooted in the pluralisms of autonomous hfg forms, living
communities and self-conceptions are excluded from pol%tlcal 'dlslcoulfse.
Not only is the project of sucha selftransparent and self-identical collec-
tivity impossible, it is not even _des1rable. i o
Admittedly, Habermas dlStlI.lgUISheS between the discourse pIr_inap
legitimacy and concrete principles of democratic organization. Heaccuses
Rousseau precisely of having leC.('i up ,,Die El.nfu.hrurilg.elnes neuen
Legitimationsprinzips mit Vorschligen zur Institutiona s1<zlr'url1)g emlir
gerechten Herrschaft' (RHM, 279). Consequ_ently, ,,Das hatdie emod. -
ratiediskussion bis auf den heutigen Tag verwirrt . . . Wenn man genau 1 ie
politischen Ordnungen Demokratien nennt, die dem proze.d_ura en
Legitimititstypus geniigen, dann kénnen Fragen der Demokrz‘t‘tlsll{eg&g
als das behandelt werden, was sie sind: als Organisationsfragen® (| :
279). Buthow meaningful is this gppeal to a procedural type of le'thx.macfzr..
For, as I have tried to show in this essay, procedures of normatlvi justifi-
cation and legitimation are not normatively neutral construﬁts, ut pr;:r—1
suppose a moral theory of the person and of the goo%l,' as WEE lzlts a cert:;l1 t
sociological understanding of_ the df:r'nam?s and con; 1ct; of t ﬁ pgsg :
hat distinguishes the Rawlsian legltu.natlon proced'ure rom the Ha e}:
masian theory of discourse are precisely fssumptxgr_lTs__ Eg&ﬁmmg'ht ,c;
. meaningﬁhnman,autonomy.&ﬁﬂiﬂﬂlﬁoodlfé, aswellasa .ag.xlos%; }(1)
the dynamics, needs and tendencies of present defmocr:atlc s€>l(1:1ft1es. Che
theory of discourse advocates the procedure of discursive wi orénauon
on generalizable interests, precisely because this W.ould encourage e(rinoc—
ratization and repoliticization. But by dlst.mgulshlr.lg b.etween Ilg)roce ures
of legitimacy and problems of demoFratlc organization, Hat e;mzs re-
treates into a meta-theoretical neutrath which is illusory. '.I'h{s lea fs mle
to the following negative conclusion: either the discourse principle of col-
lgg_;iye_will,formation on generalizable interestsis a principle of@

iti - ical procedure which cannot
ory democrady, oritisan qmp,ty,met&,theoretlcal p

arbitrate among various first order the oﬂegm;r, because.for sucg
an arbitration, more than a procedure, certain material assumptions an
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criteria in light of which to judge procedures, are needed. On the other
hand, if the discourse principle is not a meta principle of procedural
legitimation, but a principle of democratic participation, then it is equally

inadequate, for itidentifies participatory democracy with the ideal of a un-
ified and self-reconciled subjectivity.

4. Conclusion: Methodological Abstractions and Political Vision

The methodological withdrawal from politics with which modern politi-
cal theory began can assume different forms. While Hobbesian pro-
ceduralism entails an absolutization of politics, Rawlsian proceduralism
entails its privatization, and Habermasian proceduralism the self-aboli-
tion of politics through the ideal of a self-identical collectivity.
The Hobbesian methodological model of considering “men as mush-
rooms” would lead to the absolutism of the Hobbesian state, because by
abstracting individuals from given bonds of community and social life,
Hobbes would allow the sovereign to reconstruct social life only in accor-
dance with the dictates of the political. Not only could the sovereign alone
decide which civil and public associations were to be permitted among his
subjects, but political reconstruction, argued Hobbes, would have to en-
tail a semiotic and moral reconstruction as well>', Only the sovereign
would be allowed to establish the meaning of those public signs by which
men judged honor, dignity and infamy; only the sovereign would decide
the public hermeneutic in light of which the sources of morality would be
interpreted. Within the confines of civic, religious and moral life allowed
by the sovereign, each subject was free to pursue his rational self-interest
as long as it did not conflict with the like interest of others.
Rawlsian agents under the conditions of a “veil of ignorance” are likewise
mushrooms insofar as they have no bonds to each other besides limited
egoism: they take no interest in each others’ interests. But unlike Hobbe-
sian agents, they jealously guard their private semiotic and their morality,
and choose a political system whose virtue consists in allowing them to
promote the conception of autonomous self-agency. Autonomy is ir-
reconcilable with altruism; rationality must be limited to the possibility of
forming and pursuing a consistent life-plan; and the demands of collective
justice must not overstep the priority of liberty. Civic liberty and public
justice can be best reconciled by a vision of politics in which the distribu-
tive role of the state does not overstep the boundaries of the private con-
ception of the good cherished by autonomous agents. Admittedly, there is
an unresolved tension in the Rawlsian conception of politics. The restric-

31 Thomas Hobbes, “Of the Rights of Sovereigns by Institutions”, ch. XVIII, Leviathan.
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tion of the role of the state to the function of a general agency of distribu-
tion might create all sorts of political problems of cc.)ntr'ol that would con-
flict with the privatism of the public conception of ]ustlce..Ra_wls remains
in the uneasy limbo between a liberal privatist and a distributive par-
ticipatory conception of politics. But by opting for the second principle of
justice, which allows the existence of great s0<.:1al and economic ine-
qualities even under conditions of Pareto op'.clm:ahty, he prevents the dis-
tributive state from becoming the interventionist state.
Habermas, by contrast, aims at a critique of the state which is interven-
tionist, but which seeks to conceal the driving soglal interests behind its in-
terventionism by resorting to a technocratic 1d§ol.ogy. that u.ncou.ple?s
power from truth, or by encouraging apathetic socialization, whlcb elimi-
nates the necessity to question to legitimacy of power. However, since the
thematization of needs and interests that are systematically blpcked off
from public discourse, are said to only occur under the conditions of an
ideal speech situation, the model of participatory democracy, r'equ1red by
Habermas® crises theory, dissipates into a methodological chllrnera. The
procedure for attaining rational consensus, interprets the meaning pf con-
sensus in such counterfactual categories, that the ideal of participatory
democracy is reduced to the unattainable ideal of the real consensus ofa
self-identical collectivity. If all conflict of interests derives from t}}e sub-
jectivization of need interpretations, and if only those needs which are
universalizable are legitimate, then the goal of rational consensus is a
moral community freed from conflict, but also freed from politics and the
experience of human plurality. '

The dialectic of form and content analyzed in this essay was urged by Fhe
following question: has the time not come to discard the methodological
illusions of modern political theory that the correct procedure of reason-
ing about political life is by first withdrawing from it through countetfac-
tual abstractions?

Politische Philosophie als Gesprich. Uberlegungen zum
Stellenwert einer normativen politischen Philosophie

HenNING OrrMANN/Miinchen

I

(1) Im Zeitalter der verwissenschaftlichten Politik erfihrt die politische
Philosophie die Schwankungen der wissenschaftlichen Konjunktur. Sie
wird totgesagt und wieder gesundgeschrieben — manchmal von denselben
Arzten®. Anihrem Krankenbett wird die besorgte Frage aufgeworfen, ob
es sie denn noch gebe®. Und, wenn ihre — wie auch immer schwachen —
Herzténe der Diagnose nicht entgingen, dann wird dem Patienten doch
geraten, sich, angesichts seines angegriffenen Gesundheitszustandes,
nicht linger zu ibernehmen. Die alten Fragen, welche die chemalige K&-
nigswissenschaft der praktischen Philosophie erdrtert hatte, die Frage
nach dem ,,guten Leben, der ,,guten® oder gar ,,besten* politischen
Ordnung, nach der ,,guten* Regierung, Verwaltung und Erziehung ver-
fallen dem Verdikt der Unwissenschaftlichkeit. Allenfalls die Ideenge-
schichte bleibt da als Reservat historisch gesinnter Képfe. Aber man wird
dort, so sagt man, iiber das ,,Wirken moderner politischer Parteien, den
amerikanischen Kongref}, das politische System der UdSSR oder iiber eine
Vielzahl anderer Themen . . . nicht soviel . . . finden*4 wie in neueren em-
pirischen Untersuchungen.

In den angelsichsischen Lindern hat der Patient politische Philosophie
iberlebt, und er erfreut sich, allen Todesanzeigen zum Trotz, einer er-
staunlichen Gesundheit®. In der deutschen Politikwissenschaft ist sein
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