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Legal Uniformity in American Courts
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Intercircuit splits occur when two or more circuits on the U.S. Courts of Appeals issue
different legal rules about the same legal question. When this happens, federal law is applied
differently in different parts of the country. Intercircuit splits cause legal nonuniformity, are
an impediment to lawyering and judging, and have practical consequences for U.S. law.
Despite intercircuit splits’ importance, there is almost no quantitative research about them.
We created a unique original dataset that includes intercircuit splits that arose between 2005
and 2013. For each intercircuit split, we identified every circuit and every case involved. These
data reveal that one-third of intercircuit splits are resolved by the Supreme Court. Two-thirds
are not. We show that those that will be resolved are resolved within three years after they arise
and that splits are more likely to be resolved when they exhibit contemporaneous and grow-
ing disagreement. However, many such splits are never resolved by the Supreme Court. Those
that are not resolved by the Supreme Court continue to yield litigation and do not dissipate
on their own. The likelihood of resolution does not rise as time passes.

I. Introduction

Law is made in the U.S. Courts of Appeals. The structure of the federal courts is such that
each of the circuit courts of the U.S. Courts of Appeals is an independent policymaker.

There is a norm of stare decisis within each circuit, but there is no such expectation
across circuits. If similar cases arise in multiple places and different circuits announce dif-

ferent rules, as they often do, then different rules decide who gets what at whose expense. Such
an occurrence is known as an intercircuit split.
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Per Federalist 80, legal uniformity has long been recognized as paramount for the
administration of blind justice, and the Supreme Court’s position at the top of the judi-
cial hierarchy is meant to ensure nationwide uniformity in federal law. It is well-
established that the Supreme Court is a national policymaker (Dahl 1957). However,
because the Court hears so few cases, the appellate courts usually have the final say.
Unless the Supreme Court intervenes, intercircuit splits are U.S. law.

Judges, justices, congressmen, lawyers, and other actors overwhelmingly believe
intercircuit splits are harmful. During Justice Alito’s confirmation hearings before the
Senate Judiciary Committee, Senator Mike DeWine complained that intercircuit splits
harm businesses, make judging difficult for district courts, and undermine uniformity in
federal law. Justice White famously wrote a dissent from denial of certiorari every time
the Supreme Court refused to resolve an intercircuit split (Tobias 2003). During the
1970s and again in the 1990s, Congress established committees to study the prevalence
and tolerability of intercircuit splits, and yet, intercircuit splits are not well understood.
We do not know how many intercircuit splits there are, how likely splits are to be
resolved,1 or how long they persist before resolution.

In this article, we quantify legal uniformity in the circuit courts. Specifically, we use
an original dataset of intercircuit splits to show how often and how quickly intercircuit
splits are resolved and what factors predict whether and when the Supreme Court will
choose to resolve a split. Our data are unique in two ways. First, we collect a sample of
intercircuit splits, only some of which have been resolved by the Supreme Court. Second,
for each split, we include all appellate cases involved in that split and, therefore, all
potential vehicles for resolution.

We show that most intercircuit splits are never resolved by the Supreme Court.
Only one-third are resolved. Those splits that are resolved are resolved soon after they
begin—usually within the first three years of the split’s existence.

We argue that the Supreme Court resolves harmful and important splits. Drawing
on practitioners’ guides, normative principles, and political science literature on certio-
rari, we detail criteria for which splits are most likely to be resolved, and largely confirm
these expectations. Splits that exhibit contemporaneous and growing disagreement are
more likely to be resolved, as are those splits in which there are dissents, and in which
the Solicitor General petitions for certiorari.

But those splits that are not resolved are not necessarily benign. There are numer-
ous contemporaneous, growing splits that are not resolved, and likely never will
be. “Well-percolated” splits—those that arise only after many circuits have weighed in on
an issue, as well as those that go on for many years—are no more likely to be resolved by
the Supreme Court. The likelihood of resolution does not increase as more cases arise in
a split. Unresolved intercircuit splits continue to generate decisions. They are not gener-
ally obviated by the decisions of other actors, like Congress or agencies. As a result, the
state of U.S. law is less uniform than one might assume.

1Though see Hellman (1995), which used a sample of cert petitions to estimate the number of unresolved inter-
circuit splits in the late 1980s.
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II. Intercircuit Splits on the Courts of Appeals

The Courts of Appeals decide over 50,000 cases every year (Administrative Office of the
U.S. Courts 2015). When deciding cases within its own jurisdiction, a circuit court is
not obligated to follow any other circuit’s precedent. When a circuit declines to follow
other circuits’ decisions, it creates a circuit split—disagreement about federal law that
means similarly situated litigants are treated differently in different parts of the country.
Such splits occur in diverse areas of constitutional and statutory law. For example, there
was an intercircuit split on the constitutionality of gay marriage bans (resolved by the
Supreme Court in Obergefell v. Hodges 135 S. Ct. 2017), an intercircuit split on whether
Sarbanes-Oxley applies retroactively (currently unresolved), and numerous intercircuit
splits interpreting Booker’s (125 S. Ct. 738) implications for sentencing (some resolved
and some ongoing).

Intercircuit splits are important. As we describe in this section, they occur dispro-
portionately in areas of the law that are actively developing or are ambiguous. They are
responsible for the lion’s share of legal development in federal courts, and while (and
when) they are not resolved, they harm the normative principle of blind justice. For polit-
ical scientists, they are also known as the best predictor of certiorari: cases involved in
intercircuit splits are more likely to be reviewed by the Supreme Court than cases not
involved in intercircuit splits.

In general, judges take seriously the creation of splits. Though they are willing to
depart from other circuits’ decisions—after all, circuit splits are a common phenomenon—
quantitative and qualitative evidence suggests that most judges seriously consider sister cir-
cuits’ positions before making their own decisions.2 Many judges give deference to sister
circuits’ decisions (Tiberi 1993). Klein (2002:88–90) argues that judges on the Courts of
Appeals are actively attuned to prior decisions in other circuits and only diverge from them
when they believe there may be something wrong with the decisions’ reasoning. Wasby
(2002) argues, likewise, that circuit judges consider other circuits’ decisions, are somewhat
wary of creating intercircuit splits, and tend to join the majority of circuits when a split
already exists. As a result, intercircuit splits arise only when judges find it sufficiently impor-
tant to depart from the decisions of their colleagues. Intercircuit splits also occur only
when Supreme Court precedent is sufficiently vague to tolerate ambiguity. As a result,
intercircuit splits involve important legal questions that need clarification.

Much of the doctrine propagated by the Supreme Court originates in an inter-
circuit split. Intercircuit splits allow the Supreme Court to compare doctrines before
selecting one, thereby facilitating the intellectual difficulty of doctrinal development
(Beim 2017). Empirically, the Supreme Court is more likely to grant cert to petitions in
cases involved in splits; as a result, much doctrine comes directly from the resolution of
intercircuit splits.

Part of the reason the Supreme Court resolves intercircuit splits is a preference
for legal uniformity and a commitment to unifying doctrine across the country.

2For a focused study on how circuit splits develop, see Baker and Malani [2015].
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Uniformity in the application of U.S. federal law by federal courts is a value as old as
Federalist 80.3 In addition to harming the principle of equal treatment under the law,
circuit splits have other potentially undesirable consequences. On civil issues, they
can make it difficult for businesses to operate in multiple jurisdictions, or to make
contracts that are enforceable nationwide; on criminal issues, circuit splits can make
it hard for the government to treat all violators equally. Splits also invite circuit shop-
ping and additional litigation, and possibly cast doubt on the legitimacy of the legal
system itself (e.g., Hellman 1985; Tiberi 1993).

These potential negative consequences have long worried members of Con-
gress. The Congressional Commission on Revision of the Federal Court Appellate
System—informally known as the Hruska Commission—proposed the establishment
of a National Court of Appeals, to sit below the Supreme Court and resolve inter-
circuit splits (Hruska 1975). Decades later, as noted above, Senator DeWine questioned
then-judge Alito about intercircuit splits during Alito’s Supreme Court confirmation
hearing.

Congress’s concern about intercircuit splits stems from the recognition that inter-
circuit splits are U.S. law. Since a vast proportion of appellate rules are never reviewed by
the Supreme Court, the Courts of Appeals are final policymakers on many questions, and
when splits persist, federal law is nonuniform.

Resolution by the Supreme Court is the most formal way to bring uniformity to
a body of law when circuits split. In the Supreme Court’s Rule 10, the presence of a
circuit split is one of the only factors explicitly listed as a consideration in granting
writs of certiorari.4 The Supreme Court is far more likely to grant cert those petitions
that implicate a conflict in the lower courts than those that do not (Tanenhaus et al.
1963; Ulmer 1984; Caldeira & Wright 1988; Perry 1991; Caldeira et al. 1999; Black &
Owens 2009; Epstein et al. 2012). In a review of Burger Court cases, Hellman (1985)
found that intercircuit splits were the modal reason for granting cert and that in some
areas of statutory law, resolving splits was nearly the only reason the Court heard a
case. At least one-fourth of the Supreme Court’s decisions are made to resolve con-
flict in lower courts: Lindquist and Klein (2006) estimate that cases involved in inter-
circuit splits have composed about one-third of the Court’s docket; the Supreme
Court Database (Spaeth 2011) codes 27 percent of cert grants between 2005 and 2017
as granted to resolve federal court conflict. Being involved in an intercircuit split so

3“If there are such things as political axioms, the propriety of the judicial power of a government being coex-
tensive with its legislative, may be ranked among the number. The mere necessity of uniformity in the inter-
pretation of the national laws, decides the question. Thirteen independent courts of final jurisdiction over the
same causes, arising upon the same laws, is a hydra in government, from which nothing but contradiction and
confusion can proceed.”

4The first listed consideration is: “a United States court of appeals has entered a decision in conflict with the deci-
sion of another United States court of appeals on the same important matter; has decided an important federal
question in a way that conflicts with a decision by a state court of last resort; or has so far departed from the
accepted and usual course of judicial proceedings, or sanctioned such a departure by a lower court, as to call for
an exercise of this Court’s supervisory power.”
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improves a cert petition’s chances that lawyers are thought to allege splits in their
petitions even when the claim is dubious (see, e.g., Estreicher & Sexton 1984; Black &
Owens 2009).5

III. Resolution of Intercircuit Splits

While intercircuit splits are important to the development of law and figure prominently on
the Supreme Court’s docket, it would be a mistake to infer that the Court resolves all or most
splits. In fact, there is little systematic knowledge of whether, when, and why the Court
chooses to resolve splits. Existing work compares granted and denied cert petitions to under-
stand how the Court builds its docket, or studies how the Court treats those splits it does
resolve. These questions are adjacent to those about legal uniformity, and neither research
design allows inference on questions like what percentage of splits are resolved.6

Most existing knowledge about whether splits are resolved comes from studies of cert
petitions. By comparing granted to denied cert petitions, scholars have found that the Court
is more likely to review cases involved in “true” splits (Estreicher & Sexton 1984; Black &
Owens 2009); “deep” splits (in which many circuits have participated) as opposed to “shallow”
ones (in which there are few circuits involved) (Gressman et al. 2007); and ideologically diver-
gent splits (Grant et al. 2012). It is also more likely to grant cert petitions that speak to issues
that potentially affect more litigants, or claim conflict with another circuit that is more
“square.” That is, “there are conflicts, and there are conflicts” (Perry 1991:249).

Studies that compare granted and denied cert petitions are limited in important ways.
First, they cannot distinguish factors that increase the likelihood of resolution from those that speed
up resolution. By treating each cert petition independently (instead of gathering all those
about the same split), researchers are unable to determine which splits are never resolved and
which simply take longer to be resolved. For example, although we know that splits with many cir-
cuits are more likely to be resolved, existing research cannot tell us whether a split is more
likely to be resolved when another circuit joins. Second, they rely on cert petitions’ accounts
of how many and which circuits are involved in splits, even though these descriptions are
incomplete (Bruhl 2014). Thus, we cannot understand doctrine or splits holistically, since we
do not know anything about other cases involved beyond the petition at hand.

What we do know from these studies is that not even all cert petitions alleging “true”
intercircuit splits are granted.7 Perhaps such splits are left unresolved or postponed for

5Because it is so widely known that the Court is more likely to grant review to cases that implicate splits—and
Gressman et al. (2007:242) advise petitioners of this reality—allegation of conflict is common in cert petitions.
Much of a law clerk’s task is distinguishing genuine from alleged conflict (Estreicher & Sexton 1984). In a sample
of all petitions filed in the 1986–1993 terms, Epstein et al. (2012) find that over half alleged conflict but only
14 percent of those were genuine according to clerks. Even among those that had genuine conflict, only about
16 percent were granted (compared to less than 2 percent of petitions that did not).

6Hellman (1995) is an important exception, described below.

7At least since 1950. See Tiberi (1993).
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resolution at a future date. Perhaps the Court lets them persist despite the legal non-
uniformity they cause. We have very little information that allows us to understand whether
a denial of review means a split will be resolved later or means a split will never
be resolved. Just one study, performed by Arthur Hellman at the behest of the 1990
Federal Courts Study Committee, investigates whether denied splits are later resolved. Hell-
man found that many splits denied resolution in 1988–1990 were not resolved within the
next seven to eight years (and found that many denied petitions concern important splits)
(Hellman 1995). Whether and, if so, why this remains to be true are open questions.

There is some work that characterizes resolved splits. Clark and Kastellec (2013)
study the relationship between the number of circuits on each side of a split and the
timing of resolution in a sample of splits the Supreme Court actually resolved. Lindquist
and Klein (2006) study how the characteristics of splits predict what side the Supreme
Court will endorse. However, these designs cannot speak to why the Court resolves some
splits while letting others persist.

Our data—a sample of intercircuit splits, some of which are resolved and some of
which are unresolved—allow us to distinguish factors that increase the likelihood of resolu-
tion from those that speed up resolution. Moreover, the data offers the best insight (at least
since Hellman [1995]) on the true proportion of intercircuit splits that go unresolved. Our
dataset is also the first to incorporate information on all related cases in each intercircuit
split. This allows us to observe directly the level of disagreement and the level of legal activity
in each intercircuit split—and to see whether these measures predict resolution.

IV. Our Data

We collected 137 intercircuit splits that began between 2005 and 2013.8 We identified
these splits by relying on the Seton Hall Circuit Review’s quarterly summaries of circuit
splits, which finds splits when a Court of Appeals opinion explicitly describes a split or
disagreement with another circuit.9 The splits are about civil, criminal, and bankruptcy
law. (We exclude splits over immigration law because of the prohibitively large number
of cases in each split.) Our research focuses on incontrovertible, judge-acknowledged
splits—all 137 are definite intercircuit splits. Because judges may choose not to acknowl-
edge intercircuit splits when they exist, this is not the universe of intercircuit splits. How-
ever, we capture a split so long as one judge from one circuit mentioned it in an opinion,
whether writing for the majority, concurring, or dissenting.

After reading all of the splits the Seton Hall Circuit Review identified, we conducted
extensive legal research to identify every circuit and every case involved. First, for a given
split, we used Westlaw to identify the circuits that ruled on the legal question before the

8For many of these splits, one or more circuit courts addressed the legal question at hand well before 2005, but
the split did not begin until 2005 or later. That is, any and all circuits that addressed the question were in agree-
ment prior to 2005.

9Our data collection procedures are described in further detail in Appendix A.
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split existed, the circuit that started the split, and circuits that joined the existing split.
This generated a comprehensive account of every circuit involved in each intercircuit
split, even if not all circuits acknowledged the existence of a split.10

Then, for each circuit in a given split, we found the “precedent-setting case” in
the circuit—the first case that prompted a ruling on the legal question over which the
split arose. In our 137 splits, there are 692 such cases. Thus, we were able to identify
when each circuit joined the split. In almost every split, there is one precedent-setting
case per circuit. In only two splits did we find a circuit switching sides, and in these
instances we counted the case in which it switched sides as an additional precedent-
setting case.11 In each split, some circuits are on one side of the split and other circuits
are opposed.12 Documenting every circuit involved in an intercircuit split is unique to
our dataset. This allows us to correctly estimate the size of an intercircuit split, the
number of circuits on each side, and how these change over time.

Next, for each of the 692 precedent-setting cases in a given circuit in a given split,
we identified all subsequent decisions in that circuit that cited the precedent-setting case
on the point of law over which there was a split. This required us to read all cases within
the circuits that cited the precedent-setting cases to determine whether they cited the
precedent-setting cases on the split question. From almost 22,000 cases, we found 2,627
“citing cases” relevant to the split. This, too, is unique to our dataset. By identifying those
citing cases decided after a circuit set its precedent, we can investigate not only which
intercircuit splits the Supreme Court resolves but when it resolves them.13

Finally, we collected information on each case, including the judges on the
panel, the year of the decision, the legal issue area, the composition of the circuit at
the time, whether the decision was published, whether there was a concurrence or a
dissent, which party appealed from the district court’s decision, and whether there
was a petition for cert. If so, we noted which party petitioned for cert, whether cert
was granted, and, if cert was granted, whether the Supreme Court resolved the split in
its decision. For those instances in which the Supreme Court did resolve the split, we
took case-level information on the Supreme Court’s decision from the Spaeth
Supreme Court Database (Spaeth 2011).14

10In doing so, we discovered that judges’ descriptions of splits are not comprehensive, in that they do not necessar-
ily list all circuits involved and are unreliable in describing the order in which circuits joined the split. Other stud-
ies have relied only on judges’ descriptions; see Lindquist and Klein (2006), Baker and Malani (2015), and Shauku
(2015), but see Bruhl (2014).

11In neither instance did the switches resolve the split—circuits remained on both sides. In one instance, the Sixth
Circuit overruled itself (829 F.3d 478) after our research window had closed, and this obviated the split.

12While each circuit could take a different legal position, in almost all instances a split has only two sides. Three
splits have three sides.

13This feature of our dataset is unique to the study of intercircuit splits. It is also unique to the quantitative study of the law
generally. We know of no other dataset that collects all appellate cases that address a particular set of legal questions.

14Conflicts that started earlier are not more likely to have been resolved. See Table A1.
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Figure 1: Kaplan-Meier curves of time to resolution.

(A)

(B)

NOTES: (A) Proportion of intercircuit splits resolved, by age of conflict in years. This graph includes only splits that
were eventually resolved. (B) Proportion of intercircuit splits resolved, by age of conflict in years. This graph
includes all splits.
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V. Few Splits Are Resolved

We find that only about one-third of intercircuit splits are resolved by the Supreme
Court. Those that are resolved are resolved quickly, and so those that are currently unre-
solved are likely to remain so.

Of the 137 splits in our data, 43 were resolved. Sixty-nine percent remain unresolved. All
137 splits are demonstrable splits that at least one appellate judge acknowledged in a written
opinion. As a result, it may be surprising that so many are not resolved by the Supreme Court.

Those splits that are resolved are resolved soon after they arise. Panel A of Figure 1 shows
a Kaplan-Meier curve of resolution for the 43 resolved splits in our dataset. The graph shows the
proportion of those splits that were unresolved (on the vertical axis) by the number of years
since the split began (on the horizontal axis).15 In other words, the graph shows the proportion
of splits that were resolved at a given age or younger. The gray areas show 95 percent confidence
intervals around these proportions. The steep curve indicates that splits that are resolved are typ-
ically resolved very soon after they are created. The mean number of years from the start of a
split to its resolution is 2.9. Themedian age of a split at resolution is 2.16 Only 35 percent of splits
that will eventually be resolved remain unresolved at age 2.

However, most splits that are unresolved when they are young will never be for-
mally resolved by the Supreme Court. Panel B of Figure 1 shows a similar Kaplan-Meier
curve for all 137 splits in our data. The proportion of splits unresolved at 2 years old is
0.80. As the number of years increases, most splits remain unresolved. Even among the
oldest splits, most splits are still unresolved: the proportion of splits still unresolved at
10 years old is 0.64. In summary, splits that are resolved are resolved young. However,
many young conflicts are unresolved and remain that way as long as we observe.

This simple exercise is a stark illustration of the inferential mistakes inherent in
examining only resolved splits. Although resolved splits are resolved quickly, it is not the
case that all splits are resolved quickly. Most splits are not resolved quickly—or at all.

VI. What Predicts Resolution?

We have shown that some splits are resolved by the Supreme Court, but most are not and
never will be. We argue that three factors explain which splits fall into the first category
and which fall into the latter: the existence of contemporaneous and growing disagree-
ment, sufficient percolation through the circuits, and the complexity and importance of
the legal issue itself.

Contemporaneous and growing disagreement. All of the splits we identify are incon-
trovertibly splits. They were acknowledged as such by appellate judges in written

15We measure age and time in calendar years. That is, we record the calendar year in which an appellate decision
was issued, and the calendar year in which the Supreme Court decision resolving the split was issued (if any was).

16The curve reaches zero because all splits shown here were ultimately resolved, so by age ten there are no unre-
solved splits in question.

456 Beim and Rader



opinions. However, we argue that while the Supreme Court cares about resolving splits
per se, it cares most about resolving splits in which similarly situated litigants will be
treated differently under the same laws in different jurisdictions at the same time.

From this perspective, not all splits are created equal. Some begin with a flurry of
decisions on both sides such that there is conflicting and simultaneous development of
doctrine across two or more circuits. Other splits begin when one side takes the opposing
position years after a decision last occurred on the initial side. At the time such splits begin,
it is not always clear that the initial precedent is still active. We expect that the latter type
of split, a split with a “dormant start,” is less likely to be resolved. Previously, scholars have
argued that splits that are inactive may not warrant resolution (see, e.g., Perry 1991).

Further, not all splits continue to spread to different jurisdictions after they begin.
Some remain contained within the circuits that were a part of the split when it began,
while some spread to additional circuits in subsequent years. We expect that splits are
more likely to be resolved every time an additional circuit joins after the split begins.

Sufficient percolation. “Justices like the smell of well-percolated cases” (Perry 1991:230).
That is, researchers expect that the justices prefer to decide only those issues that have been fully
developed in the lower courts, but theymay trade off this concern with one for uniformity in the
law.Onepaper derives the implications for when a split is likely to be resolved given this tradeoff.
Clark and Kastellec (2013) argue that if the Supreme Court is balancing the need for percola-
tion against the cost of ambiguity in the law, then the Court is more likely to immediately termi-
nate so-called late-arising splits, splits that begin when a circuit contradicts the decisions of
several other circuits. Because the issue has already percolated through many circuits when the
split begins, those splits are easier to resolve than those in which few circuits have weighed in
prior to split start. Therefore, we expect that splits with many circuits involved before conflict
begins aremore likely to be resolved and resolved quickly.

Issue complexity and importance. There is a large literature on certiorari that seeks
to explain which individual cases compose the Supreme Court’s docket. Based on two
consistent findings from that literature, we expect that splits are more likely to be
resolved in years in which there are dissents in the cases involved and in years in which
the Solicitor General files a petition in a case involved in a split.

Dissent indicates that there is disagreement over how to decide a case. Scholars have
shown that the presence of a dissent on an appellate panel increases the chances that the
Supreme Court will grant cert to that case (Tanenhaus et al. 1963; Caldeira & Wright 1988).
The reasons for this are many (see Beim & Kastellec 2014; Daughety & Reinganum 2006).
Dissent may be an indicator that a case is difficult or implicates a legally complex issue. Dis-
sent may ease the burden on the justices of understanding the issue at hand since arguments
on both sides have been articulated. Of course, the existence of a split itself also indicates
that disagreement exists, an issue is difficult, and that judges have articulated two sides of an
issue. However, while splits indicate disagreement or lack of clarity across circuits, dissents
indicate disagreement or lack of clarity within circuits. Thus, dissents are an indication that
an intercircuit split is particularly contentious or complicated. We argue that the presence of
a dissent increases the likelihood that a split will be resolved in that year.

Similarly, scholars have shown that when the Solicitor General files a cert petition in a
case, the Supreme Court is more likely to grant it (Bailey et al. 2005; Caldeira et al. 1999).
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Either the Solicitor General files petitions in already important cases, or the SG’s involve-
ment increases a case’s perceived importance. Irrespective of the mechanism, we expect that
the Supreme Court is likely to regard those splits in which the Solicitor General participates
as more important than those in which the Solicitor General does not participate. Thus, a
split should be more likely to be resolved in the years in which the SG is involved.

A. A New Dataset of Intercircuit Splits

To study what factors predict whether and, if so, when the Supreme Court will resolve a
split, we focus on years in which an opportunity for resolution actually existed. Therefore,
our unit of analysis is an “active year”: those years in which at least one decision was
issued in a given split. The first active year is the year the split began—that is, the first
year in which an appellate decision departed from a previously issued decision on the
same legal question.17 Each subsequent active year is a year in which there was at least
one case decided in a split. For resolved splits, the last active year is the year in which the
case that the Supreme Court used to resolve the split was decided in the appellate court.
For unresolved splits, the last active year is the last year in which we observed a case
(prior to the truncation of our study in 2015). Thus, we capture every year in which the
Supreme Court could have resolved the split. We exclude years with no case (both inter-
vening and prior to truncation), since the Supreme Court had no opportunity to resolve
the split in those years, even if it had wanted to.

We illustrate our data structure by describing an unresolved intercircuit split with
two participating circuits. In 1998, the Fifth Circuit decided In re Miller (156 F.3d 598),
finding that Kawaauhau v. Geiger, 523 U.S. 57 (1998), eliminated the “just cause and
excuse” element of maliciousness inquiry for intentional actions not discharged in bank-
ruptcy. In 2005, the Ninth Circuit decided In re Sicroff (401 F.3d 1101), finding that Geiger
did not eliminate the “just cause and excuse” element, thereby creating an intercircuit
split. In 2008, it decided In re Barboza (545 F.3d 702) in light of its 2005 Sicroff decision.
Meanwhile, the Fifth Circuit continued to issue decisions on the Geiger question, all
decided in light of the Miller decision, in 2002, 2003, 2005, 2012, and 2014. This inter-
circuit split thus has four active years: 2005, 2008, 2012, and 2014. In each of these years,
an appellate decision was issued that could, in principle, have led to the resolution of the
split by the Supreme Court. We exclude 1998, 2002, and 2003, for although there are rel-
evant decisions in those years, they were issued before there was a split on the question
and so could not have led to the resolution of the split.

We have 410 active years in 137 splits.18 In each active year, there are three possibil-
ities: a split is resolved and so does not have another active year, a split is unresolved and

17Of course, we know that the Court did not grant cert to address any of the legal questions in our dataset before
a circuit split existed. Thus, we do not count years in which decisions were issued on these questions prior to the
start of the intercircuit split.

18While we omit from this analysis years with cases decided before there was a split on the issue, information on
the pre-split period is included in some of our predictive variables, as explained below.
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does have another active year, or a split is unresolved but nonetheless has no more active
years. Figure 2 describes our data in this structure. The figure shows that 20 of the
137 intercircuit splits were resolved in their first active year, the same year they began.
Nineteen splits “exited” the data at this point, in the sense that they did not generate any
appellate cases after the first active year. Ninety-eight splits were not resolved and did
generate more cases in subsequent years. Of these 98, 14 were resolved in their second
active year. (Recall this is the second year in which they exhibited a case, not necessarily
the successive year.) Twenty-six exited after their second active year, and 58 continued—
and so on. See the figure for more detail.

Our dependent variable is an indicator for whether an active year resulted in reso-
lution. It is coded 1 if the appellate case the Supreme Court used to resolve the split was
decided in that year, and 0 otherwise. For the 43 resolved conflicts, the final active year is
coded 1 and the other years are coded 0. For the 94 unresolved conflicts, all active years
are coded 0.

To test our hypotheses about whether and, if so, when the Supreme Court chooses
to resolve circuit splits, we coded the following predictive variables for each active year.19

We argue that intercircuit splits with contemporaneous disagreement, in which
decisions on both sides are issued concurrently, are more likely to be resolved, while
those in which all decisions on one side preceded all decisions on the other side are less
likely to be resolved. To capture this, we coded whether a split had a Dormant start. Dor-
mant start is a split-level indicator that is coded 1 if three or more years had passed since
the last case on the first side at the time the split began. Splits in which the first case on
each side of the split occurred in the same year, or less than three years apart, receive a
0 for Dormant start. Thirty-one percent of splits have a Dormant start. Only 10 percent of
splits with a Dormant start were resolved, while 41 percent of splits without a Dormant start
were resolved.

We argue that the Supreme Court is more likely to resolve a split if disagreement
spreads beyond those circuits involved at the start of the spilt. To evaluate the conse-
quences of growing disagreement, we code whether there was a Precedent-setting case this
year for each active year beyond the year in which conflict began. Precedent-setting case this

Figure 2: Splits and active years.

NOTES: Each column represents an active year. Rows show the number of splits resolved (Resolved), the number of
splits unresolved and continuing to the next active year (Continuing), and the number of splits unresolved in their
last observed active year (Exiting).

19Table A2 presents summary statistics for these variables.
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year is coded 1 in years a new circuit joined an existing split, and 0 otherwise.20 Thirty-six
percent of active years saw splits expand beyond the initial disagreeing circuits.

To test the prediction from Clark and Kastellec (2013) that the Supreme Court is
more likely to resolve splits that are well-percolated—when many circuits have ruled on
an issue before the split begins—we count the number of circuits involved when conflict
began in Num circuits before start. Most splits have not already percolated much when they
begin. The mean number of circuits that have ruled on a question before it becomes a
split is 1.8 and the median is 1.

To estimate the impact of external indices of cert-worthiness, such as issue com-
plexity and importance, we code whether there was a dissent in any case in a given split
or a petition from the Solicitor General in any case in a given split for each active year.
Dissent this year is coded 1 if there was a dissent in any case decided in that split in that
year. SG petition this year is coded 1 if the Solicitor General filed a petition for cert in any
case in the split in that year.21 Twenty-five percent of active years saw at least one dissent,
and 2 percent saw Solicitor General petitions.

We also control for the subject matter of the split: Economic activity (18 percent of
splits), Criminal procedure (42 percent), or other issues (40 percent).

B. Methodology

We are interested in how the characteristics of a split, both fixed and evolving, affect the
probability that a split is resolved in a given active year. We are also interested in how the
conditional probability of resolution changes from active year to active year. Thus, we use
a discrete time proportional hazard model (Cox 1972; Rodrı́guez 2007). This model
allows us to incorporate fixed and time-varying split characteristics and to estimate the
probability that a given split is resolved in a given active year, conditional on the fact that
it has not yet been resolved and conditional on its characteristics in that active year. The
model also reflects that our measure of time is discrete.22

In the discrete time proportional hazard model, the hazard !(tj) is the probability
of resolution in a given active year j—conditional on not having been resolved in any pre-
vious active year.

! t j
! "

= !j =Pr T = t j jT > t j!1
# $

=Pr resolved in year t j jnot yet resolvedby year t j!1
! "

20Precedent-setting case this year is also coded 1 in years a circuit issues a new precedent-setting case, either because it
switches sides in the split or because it reiterates its original position in a newer opinion. This happens a total of
six times in our data. Note that the first active years are all coded 0.

21We include instances in which the Solicitor General petitioned for certiorari (not a response to a call for the
views of the Solicitor General by the Supreme Court.) The SG filed a cert-stage amicus brief in only one observa-
tion in our data (634 F.3d 1131). That petition was granted, but the Supreme Court did not resolve the split
(566 U.S. 658).

22This model is a discrete time generalization of the more familiar Cox proportional hazard model, which models
time as a continuous function.
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For a given split i, the Cox proportional hazard function can be estimated using
the conditional odds of survival.

! t j jxij
! "

1! ! t j jxij
! " =

!0 t j
! "

1! !0 t j
! "exp xij"

! "

Taking the natural log yields the proportional hazard function, where !0(tj) is the
baseline hazard for active year tj and xij is a matrix of characteristics of split i in active
year tj.

logit ! t j jxij
! "! "

= logit !0 t j
! "! "

+ xij"

Cox (1972) shows that this is equivalent to estimating a straightforward logistic
regression with an indicator variable for each active year.23 The coefficient on an active
year describes the conditional probability that a split is resolved in that active year—in
other words, it provides the baseline hazard of resolution in each active year.

C. Results

The results from this model are shown in Figures 3 and 4.24 Figure 3 plots the estimated
logit coefficients for each split-year with 95 percent confidence intervals. These results
are consistent with the raw data in Figure 1. If splits are resolved, they are likely to be
resolved very soon after they begin. The chance of resolution is small and levels off
quickly. All of the coefficients in Figure 3 are negative, meaning that splits are less likely
to be resolved than not. Splits have the best chance to be resolved in the year in which
conflict begins—that is, the Supreme Court is most likely to grant cert during its first
opportunity to do so. The coefficient on Split begins is smaller and statistically distinguish-
able from each of the coefficients on Active year 2–Active year 6 at at least the 95 percent
confidence level. Moreover, the coefficients on Active years 2–7+ are not generally statisti-
cally different from one another.25 This means that the conditional probability of resolu-
tion does not rise or fall as more cases are decided.

Figure 4 shows the estimated logit coefficients and 95 percent confidence intervals
for the substantive variables. Our expectations for how split characteristics predict resolu-
tion of intercircuit splits are largely confirmed.

We expected that splits would be less likely to be resolved by the Supreme Court
if they did not exhibit contemporaneous disagreement. As we expected, splits with a

23We pool active years 7 and above.

24Table A3 in Appendix A shows the results in table format.

25See Table A4 for details on hypothesis tests.
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Dormant start—that is, those that began three or more years after the last case that took
the opposing side—are less likely to be resolved. To understand the magnitude of this,
we approximate the maximum possible change in the likelihood of resolution attribut-
able to the dormant start.26 Here, the coefficient of –1.3 means intercircuit splits with a
dormant start are (at most) 33 percent less likely to be resolved than those without a
dormant start.

As we expected, intercircuit splits are more likely to be resolved when they spread
beyond the circuits involved at the start. The coefficient on Precedent-setting case this year
shows that when an additional circuit joins after the first active year, the split is about
78 percent more likely to be resolved in that year. Similarly, split-years with any SG petition
this year are about 61 percent more likely to yield resolution, and Dissent this year increases
the likelihood of resolution by about 24 percent.

Figure 3: Active year and resolution.

NOTES: Dots are estimated logit coefficients from a discrete time proportional hazard model predicting whether
and when the Supreme Court resolves a split. Coefficients represent the conditional risk of resolution in each
active year. Lines mark 95 percent confidence intervals. Units are active years. N = 410. AIC = 233. Coefficients on
substantive variables are shown in Figure 4.

26Dividing a logit coefficient by 4 yields an approximation of the maximum change in the likelihood of resolution
(Gelman & Hill 2007).
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One variable did not predict resolution as we expected it to: Num circuits before start,
our measure of pre-conflict percolation. We find that the amount of percolation before a
split begins does not predict whether that split will be resolved.

Finally, splits over issues involving Economic activity are about 31 percent more likely
to be resolved than those involving Criminal procedure or other issues (the omitted
category).

VII. What Happens to Splits the Supreme Court Does
Not Resolve?

Only one-third of intercircuit splits are formally resolved by the Supreme Court. To
understand the normative importance of this statistic, we must understand what happens
to unresolved intercircuit splits. We must distinguish those that cease to hamper legal
uniformity from those that continue to cause legal discord. In this section, we attempt to

Figure 4: Split characteristics and resolution.

NOTES: Dots are estimated logit coefficients from a discrete time proportional hazard model predicting whether and
when the Supreme Court resolves a split. Lines represent 95 percent confidence intervals. Units are active years. Num
circuits before start is standardized. N = 410. AIC = 233. Coefficients on active year indicators are shown in Figure 3.
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identify what happens to splits that are not formally resolved by the Supreme Court.
Although a comprehensive study of what happened to each split is outside the scope of
our project, we can describe in broad terms what happens to unresolved splits.

A. Active Unresolved Splits

Many splits—50 percent—actively live on in the sense that the Courts of Appeals were still
deciding cases about these splits in 2013 or later. This is consistent with Hellman’s
(1995:785) finding that 61 of 142 unresolved intercircuit splits continued to generate liti-
gation in the lower courts. The rate of litigation also does not slow as time passes.
Figure 5 shows the rate of litigation over time in unresolved splits. Each point indicates
the number of cases that occurred in a given year of the split’s existence; the trend line is

Figure 5: Litigation in unresolved splits.

NOTES: Each dot represents the number of cases heard in a given intercircuit split-year. The figure shows only unre-
solved splits. The vertical axis is cropped since a small handful of splits exhibited an extremely large number of
cases in the year they began. The horizontal axis is also cropped on the left, which obscures cases decided more
than 25 years before the split began. Litigation peaks when the split begins. Litigation does not precipitously
decline—it persists in unresolved splits.
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Figure 6: Litigation on both sides in unresolved splits.

NOTES: Each horizontal line is an unresolved split. Different shapes (X and O) represent different sides of the split. The
gray portion represents litigation on the issue before the split arose. The black portion represents litigation once the split
existed. The picture is cropped on the left. Litigation continues on both sides in many unresolved intercircuit splits.
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a loess.27 In the five years before conflict begins, the litigation rate is 0.47 cases per year.
The litigation rate peaks around the time conflict begins. An average of 11 cases are
heard that year. In the five years after conflict begins, the rate is 2.4. In the five years
after that—when splits are between 6 and 10 years old—the litigation rate is still 0.75,
higher than before a split existed on the issue. Litigation does not dissipate in unre-
solved intercircuit splits.

Even if the issue does not die down, one might think that one side “wins out” in
the lower courts. However, decisions continue to be issued on both sides of many unre-
solved splits. We illustrate this in Figure 6, which shows litigation in unresolved splits.
Every horizontal line in the figure represents an unresolved split in our data. Each line
begins when the first case on the issue was heard—usually years before a split arises on
the issue. The light gray Xs on the left side of the graph mark every year in which there
was litigation before the split began. The year in which conflict began is marked by the
first dark O. Each subsequent mark (X or O) represents a year in which there was litiga-
tion in that split. Xs represent the first side of the split, while Os represent the second.
Overlaid shapes indicate years in which there were cases on both sides of the split. The
splits are grouped into cohorts by the year in which they began. Within cohort, the splits
are sorted by the last year in which we observed litigation.

As we can see from Figure 6, many unresolved splits see appellate decisions issued
on both sides. In 64 percent of still unresolved splits, there were decisions on both sides in
the year the split began or later. In 37 percent of these splits, there were decisions on
both sides after the year in which the split began.

Some lines stop well before 2015 because we did not observe any cases decided in
the last few years of our study in these splits. However, in those splits that look like they
may have dissipated, or that one side has dissipated, the low overall rate of litigation com-
plicates this inference. The left of Figure 6, which shows (in gray) litigation before con-
flict began, indicates that some issues do not come up that often in appellate courts. As a
result, even looking at those splits toward the bottom of each cohort—those that appear
inactive—we cannot be sure that appellate litigation has stopped.

B. Seemingly Inactive Splits

Intercircuit splits can be resolved or obviated by means other than Supreme Court review.
For example, Congress may pass litigation, an agency may issue a rule, or a circuit may over-
turn itself and bring the split to an end. It is therefore possible that some of the unresolved
splits we observe are not actually contributing to legal nonuniformity because they have been
addressed in one of these ways. We can rule out a circuit overturning itself to resolve a split
during our study period (see footnote 10). To investigate other means of resolution, we
traced what happened to the most dormant-seeming splits in our data.

27The vertical axis in the figure is cropped since a small handful of splits exhibited an extremely large number of
cases in the year they began. The horizontal axis is also cropped on the left, which obscures cases decided more
than 25 years before conflict began.

466 Beim and Rader



There are 39 unresolved splits for which we observed no appellate cases since 2012.
These are the most dormant splits in our data, and so are the most likely to have been
resolved by other means. For each of these, we searched for recent law review articles,
practitioners’ publications, government publications, and the like that described the split
as if it were ongoing in 2015 or later. We also used Westlaw Keycite to search for district
court cases with opinions that acknowledged the split or a pair of district cases with opin-
ions that clearly stated each side of the split from 2015 or later.28

Of the 39 seemingly inactive unresolved splits, we can confirm that 23 are still
active. Secondary literature confirms they continue to exist and/or there is litigation in
the district courts. The statuses of 12 are unknown. There has been no recent activity in
the lower courts and no recent secondary literature that we could find. However, relevant
but fully accepted precedents may not yield any cases, and so we cannot say conclusively
whether these are resolved. Only three of these 39 splits were resolved by other means—
one by the Sixth Circuit reversing itself (after our study period ended) and two by agency
rulemaking. An additional split involves a time-bound issue that has likely died down.
Finally, note that the Supreme Court had opportunities to resolve these splits. All but
one of the 39 splits had cert petitions after the split began.

To better understand why unresolved splits persist, we consider two additional fac-
tors. First, how common are petitions for certiorari? Does the Supreme Court have ample
opportunity to resolve intercircuit splits? Second, how many legal questions are inher-
ently time bound and thus dissipate on their own?

C. Resolution Opportunities

The Supreme Court cannot resolve a split without the opportunity to do so. Losing liti-
gants in an appellate case must file a petition for cert. Because a cert petition that credi-
bly claims the case is involved in an intercircuit split is so much more likely to be granted
than the average petition, one might assume that the losing side in a split-involved case
always appeals. This is not so. Nineteen percent of unresolved splits have no cert petitions
at all. Even more surprising is that an additional 13 percent of unresolved splits gener-
ated cert petitions before the split began but not after. These intercircuit splits pose a
puzzle. They are true intercircuit splits, and are acknowledged as such in the written
opinion(s) of the Courts of Appeals, but litigants choose not to pursue their resolution,
suggesting they do not have severe consequences for individuals—nor, arguably, for the
functioning of U.S. law. In other words, we might find it less normatively concerning that
these splits are not resolved.

D. Time-Bound Questions

Some legal questions are inherently time bound. Such questions apply to disputes that,
with the sole passage of time, cease to arise in the world. Thus, even without intervention

28Detailed citations are in Appendix B.
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by the Supreme Court or any other actor, splits over time-bound questions eventually
stop causing legal discord even though they remain the law. For example, there was an
intercircuit split between the Second, Seventh, Eighth, Ninth, and Tenth Circuits over
whether the Supreme Court’s opinion in Crawford v. Washington (541 U.S. 36 2004)
applied retroactively to convictions that occurred before that opinion. Eventually, that
question will cease to matter, as there can be no new convictions to which it applies.
There are 10 splits involving time-bound questions in our dataset.

Notably, that a question is time bound does not mean the Court will decline to
address it. For example, the Supreme Court resolved the above-described conflict in
Whorton v. Bockting (127 S. Ct. 1173 2007) (finding that the opinion did not apply retroac-
tively). Five of the 43 resolved splits in our dataset involve time-bound issues, and
only five of the 94 unresolved splits in our dataset involve time-bound issues. Thus, the
time-bound nature of some questions does not seem to be a strong force limiting the
legal discord caused by intercircuit splits. Most intercircuit splits in our data are not
about time-bound questions, and some time-bound questions attract the Supreme
Court’s attention for resolution.

In summary, although many intercircuit splits that seem to warrant resolution are
resolved, many other splits are not resolved. In those that are not resolved, the issue does
not go away on its own. For example, many voluminous, active conflicts persist. Sixty per-
cent of unresolved splits did not have a dormant start. The median number of circuits
involved in an unresolved split is four. The Supreme Court has been asked to resolve
most unresolved splits. Very few involve disputes that will cease on their own. Many are
still litigated in appellate courts in circuits on both sides of the split. Of those that have
not seen recent appellate cases, most are still active in other ways. Put simply, the over-
arching impression of our data is that intercircuit splits that are not resolved by the
Supreme Court continue to cause meaningful legal discord for many years.

VIII. Discussion and Conclusion

The state of U.S. law is not uniform. On many important questions, circuits are split, and
so where a plaintiff brings a federal case determines its resolution. Most intercircuit splits
are never formally resolved: only one-third are resolved by the Supreme Court.

Splits are more likely to be resolved when they are active and important. However,
those same factors are present in many ongoing splits. In those, appellate litigation con-
tinues, and the split remains unresolved. In seven intercircuit splits in our data, more
than 10 cert petitions alleging real and active intercircuit conflict have been denied. Our
results accord with those of Epps and Ortman (2018), who find that: “While many issues
selected through the certiorari process are important, not all important issues are
selected by certiorari.”

We find that splits that will be resolved are resolved soon after they arise. As an
empirical matter, staleness does not decrease the likelihood of resolution—but nor does
further percolation increase the likelihood of resolution. Once a split exists, it either per-
colates for a short while and is then resolved, or percolates for many years and is never
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resolved. After the first two years that a split exists, the conditional probability that the
Supreme Court resolves a split in any given year does not vary by the age of the split or
with additional appellate litigation. This empirical finding is new to our article, and
speaks to a theoretical debate about when splits are most likely to be resolved.

There is a debate in the literature over whether intercircuit splits are good or bad
for the development of law. Although splits cause harm to litigants by introducing dis-
unity in application of federal laws (Rehnquist 1986; Baker & McFarland 1987; Meador
1989), circuit splits may also have beneficial effects while the Supreme Court allows a split
to persist—to “percolate” in the lower courts. Most notably, when many circuits consider
similar issues and develop law, the Supreme Court faces the opportunity to select among
many options for the best available doctrine (e.g., Stevens 1982; Wallace 1983;
Estreicher & Sexton 1984; Clark & Kastellec 2013; Beim 2017). But the informational
benefits of intercircuit splits only accrue if splits are eventually resolved, and we see that
many splits that are actively allowed to percolate are never resolved.

Although many claim the justices “like the smell of well-percolated cases” (Perry
1991:230), splits that are “stale” may not be resolved for many reasons. If a split has
existed for many years, intercircuit heterogeneity may be more tolerable than an
upheaval of long-known local law.29 The mere passage of time and continuation of a split
does not affect the likelihood of resolution.

Directions for future research. Our results speak to a large literature on what fac-
tors predict whether the Supreme Court will grant any given petition for certiorari. How-
ever, in this article, we move beyond the case level that is typically studied. We ask which
legal issues are addressed instead of which cases are reviewed. For example, we are the first
to collect data that estimate the effect of a dissent, or the effect of participation by the
Solicitor General, on related cases. In our data, six splits were resolved in the year the
Solicitor General filed a petition for cert. Four of these were resolved using the case
where the Solicitor General petitioned. Two were not—that is, two petitions were granted
when the Solicitor General had petitioned for cert in a different case in that same split in
that same year. Similarly, the Supreme Court is more likely to resolve a split with at least
one dissent in a given year. Twenty splits were resolved in a year there was a dissent in
the split. Of those, 10 were resolved by granting cert to the case in which there was a dis-
sent, while 10 were resolved by granting cert to a different case, a case that was decided
unanimously.

Our focus on the issue rather than the case also allows us to better grasp the
Supreme Court’s choice of which issues to resolve and which vehicle will best resolve
them. In our data, a median of four cert petitions are filed before a split is resolved. We
gather these petitions together to understand which issues are more likely to be
resolved and when. Our focus here has been on which intercircuit splits are resolved,

29Supreme Court practitioners believe splits that are too old may never be reviewed because “a decision rendered
decades ago that is out of harmony with modern cases elsewhere is always subject to reconsideration without
Supreme Court intervention” (Shapiro 1998). We show in Appendix A that resolution rate does not vary systemati-
cally by the calendar year in which conflict began.
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since we analyze a dataset of cases involved in splits. However, we can also interpret this
more generally, as all cases involved a very specific legal question—every possible oppor-
tunity for the Supreme Court to address some particular issue. In this sense, we have
shown that question-level factors matter in predicting cert—a distinction that is near
impossible to disentangle when studying cases independently. In our data, we know that
granting cert to one case prevents granting cert to others—but this is always true. Cert
decisions are contextual. The Supreme Court plays an Olympian role, observing the
outcomes of many cases before deciding to grant cert to one (Shapiro 2006; Beim
2017). We are the first to acknowledge this in a quantitative empirical setting, but we
hope not the last.

Much of the preexisting literature on certiorari has focused on the ideology of the
appellate judges and the decisions they make. In this article, we set aside those concerns
about ideology to establish foundational stylized facts about which splits are reviewed.
Moving forward, our data can help us understand the role of ideology in the Supreme
Court’s choice of vehicle. Our data can disentangle which cases the Court wishes to
review from which issues it wishes to review. We can understand whether ideologically
polarizing issues are more likely to be resolved, and whether the ideology of a panel
really is a predictor of Supreme Court review, holding constant the precise legal decision.
Before we can answer such a question, however, we must understand the outlines of the
lifecycle of intercircuit splits, a task we have accomplished here.
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Appendix A.: Data

Our data consist of decisions of the Courts of Appeals, clustered into splits, some of
which have been resolved and some of which are not yet resolved. We identified splits
using the Seton Hall Circuit Review’s quarterly summaries of circuit splits.30 The Seton Hall
summaries are written by searching LexisNexis for the search terms “circuit /5 split or
disagree” within the U.S. Courts of Appeals cases (Hilgar 2015). Members of the journal
then read through each of the decisions to determine whether the split mentioned
within them meets the criteria for inclusion. According to Christine Gaddis, the Editor-
in-Chief in 2014, the criteria are: “The journal summarizes cases in which a court either
creates or enters an existing circuit split, or decides an issue of first impression. The jour-
nal does not summarize cases in which a court acknowledges the existence of a circuit
split or issue or first impression.” We used the journal’s descriptions of the splits as a
starting point for our research. From these we coded which circuits were involved in a
split and on which side.

Next, we used Westlaw to identify all cases from those circuits that cited the opin-
ions involved in the split. We read these to see if the citation was on the point of law on
which there was a split. If it was, we included that citing case. During this process, we
identified the precedent-setting case in that circuit, and all subsequent opinions as well.
Finally, we read all of the cases involved in the split to identify other circuits involved in
the split that had been previously unidentified in the Seton Hall summary. When we
found such circuits, we identified the precedent-setting case from that circuit and all sub-
sequent opinions.

We then coded additional information about each component lower court decision
by looking the decisions up in Westlaw and reading them. This included which judges
were involved in the case, whether there were any concurrences or dissents, and whether
the decision was published. We coded whether there was a cert petition and, if so, which
side filed and whether it was granted. If it was granted, we read the Supreme Court case
to determine whether it resolved the split. We took additional information on the

30“We” refers to the authors and their research team.
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Supreme Court decisions from the Supreme Court database (Spaeth 2011). We matched
our description of each split to the Spaeth issue area codes and then grouped our splits
into “criminal procedure” (Spaeth issue area 1), “economic activity” (Spaeth issue area
8), and “other” (all other Spaeth issue areas, which appeared less frequently in our data).
We also noted whether the Solicitor General filed a petition for cert by searching the
website of the Office of the Solicitor General (https://www.justice.gov/osg/supreme-
court-briefs) for Petition for Writ of Certiorari by term, and then matching the results to
our data using the appellate citation.

Identifying and codifying intercircuit splits poses methodological and epistemologi-
cal obstacles, both for the Supreme Court and for researchers. How can we discover splits
between Courts of Appeals? Some unresolved splits are well-known—the Washington Post
wrote about the intercircuit split on gay marriage bans ultimately resolved in Obergefell
v. Hodges as soon as the split was created, before a cert petition had been filed (Barnes
2014). However, these salient splits are unusual. For example, some of the splits we iden-
tified are about the Employee Retirement Income Security Act (ERISA). One such split is
over whether, when the fiduciary seeks reimbursement of funds from a beneficiary under
Section 502(a)(3)‘s equitable relief, the beneficiary can raise “equitable defenses.” The
majority of circuits held that equitable defenses cannot be raised. The minority held that

Table A1: Percentage of Splits Resolved, by Year in Which Conflict Began

Unresolved Resolved

2005 85.19 14.81
2006 65.22 34.78
2007 90.91 9.09
2008 44.44 55.56
2009 84.62 15.38
2010 66.67 33.33
2011 58.33 41.67
2012 42.86 57.14
2013 76.92 23.08

NOTES: Conflicts that started earlier are not more likely to have been resolved.

Table A2: Summary Statistics for Active Year Level Analysis

Statistic Mean St. Dev. Min Pctl(25) Pctl(75) Max

Cert event 0.105 0.307 0 0 0 1
Dormant start 0.229 0.421 0 0 0 1
Precedent-setting case this year 0.363 0.482 0 0 1 1
Num circuits before start 1.756 1.795 0 1 2 10
Dissent this year 0.254 0.436 0 0 1 1
SG petition this year 0.024 0.154 0 0 0 1
Criminal procedure 0.527 0.500 0 0 1 1
Economic activity 0.115 0.319 0 0 0 1
Other issue 0.359 0.480 0 0 1 1
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they could be raised.31 It is more challenging for a researcher to identify these everyday
splits that go unreported in newspapers and unnoticed by many observers. For either a
researcher or a practitioner in the courts, identifying all decisions that are in conflict with
any given one is functionally impossible, given the number of cases decided in the federal
courts each year. Even if we were able to identify all conceivable decisions, whether one
decision is really in conflict with another is often arguable.

Given these measurement issues, we rely on the courts’ own descriptions of intercircuit
splits. Specifically, we rely on explicit mentions of conflict in Courts of Appeals opinions to

Table A3: Piecewise Proportional Hazard Model Predicting Whether and When the
Supreme Court Resolves a Split

Split begins –2.12*
(0.42)

Active year 2 –4.50*
(1.16)

Active year 3 –6.76*
(1.54)

Active year 4 –5.52*
(1.34)

Active year 5 –5.28*
(1.40)

Active year 6 –5.22*
(1.53)

Active year 7+ –3.63*
(1.23)

Dormant start –1.32*
(0.58)

Precedent-setting case this year 3.08*
(1.12)

Num circuits before start 0.18
(0.37)

Dissent this year 0.95*
(0.38)

SG petition this year 2.44*
(0.73)

Criminal procedure –0.57
(0.43)

Economic activity 1.22*
(0.49)

N 410
AIC 232.67
BIC 457.57
logL -60.33

NOTES: Standard errors in parentheses. Asterisk indicates significance at p < 0.05. Num circuits before start is stan-
dardized. Units are active years in which there was a case in a split.

31The Supreme Court resolved this dispute in US Airways, Inc. v. McCutchen (133 S. Ct. 1537, 2013), ruling that
equitable defenses can be raised.
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identify splits. This general approach of relying on judges’ or justices’ descriptions is stan-
dard in the discipline (see Lindquist & Klein 2006; Baker & Malani 2015; Shauku 2015; but
see Bruhl 2014). Unlike previous studies, however, we independently identify other cases
involved—we do not rely on judges to give a complete description of the conflict. In fact, we
know from our extensive legal research described above that judges’ own descriptions are
rarely comprehensive and omit decisions and, sometimes, circuits.

Relying on courts’ explicit mentions of splits has some benefits and some costs. It
sets an objective standard for what counts as a split. To wit: a judge may articulate a
slightly different rule than did another circuit, but avoid creating a split by finding a
minor factual distinction between his rule and the other circuit’s (Hellman [1984] calls
this “sideswiping”). Or a judge may articulate a slightly different rule on precisely the
same facts—but the distinction may be so slight as not to qualify as a split. By relying on
courts’ descriptions of these issues, we identify only the most recognizable splits and
avoid having to create our own subjective guidelines for split identification. This method
does not capture all splits—many splits are mentioned by the Courts of Appeals, but in
phrases such as “we depart from our sister circuits” rather than using the word “split.” We
do not capture these (though only one judge in one circuit need use “split” or “disagree”
within five words of the word “circuit” in order for us to identify the whole split). We also
do not capture splits that escape acknowledgment altogether.

A reader may be concerned that judges intentionally avoid creating splits, or inten-
tionally avoid mentioning splits they create. If some issues never become splits, that is

Table A4: Hypothesis Tests for Differences Among Active Year Indicators in Figure 3

Null Hypothesis z Value p Value

Split begins = Active year 2 2.04 0.04*
Split begins = Active year 3 3.03 0.00*
Split begins = Active year 4 2.52 0.01*
Split begins = Active year 5 2.27 0.02*
Split begins = Active year 6 2.00 0.04*
Split begins = Active year 7+ 1.24 0.22
Active year 2 = Active year 3 2.03 0.04*
Active year 2 = Active year 4 1.25 0.21
Active year 2 = Active year 5 0.88 0.38
Active year 2 = Active year 6 0.63 0.53
Active year 2 = Active year 7+ -0.79 0.43
Active year 3 = Active year 4 –0.94 0.35
Active year 3 = Active year 5 –1.10 0.27
Active year 3 = Active year 6 –1.00 0.32
Active year 3 = Active year 7+ –2.11 0.03*
Active year 4 = Active year 5 –0.22 0.83
Active year 4 = Active year 6 –0.23 0.82
Active year 4 = Active year 7+ –1.48 0.14
Active year 5 = Active year 6 –0.04 0.97
Active year 5 = Active year 7+ –1.25 0.21
Active year 6 = Active year 7+ –1.06 0.29

NOTES: Asterisk indicates significance at p < 0.05.
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outside the scope of our project. If some splits escape mention, however, that could bias
our sample. We do not think it does. First, Klein (2002) writes that judges do not antici-
pate the behavior or reaction of the Supreme Court when deciding cases of first
impression—so judges will not avoid creating splits in order to evade review. Second,
Wasby (2002:162) writes that judges tend to know, discuss, and remark in the written
opinion when they create an intercircuit split. Because judges behave in this way, we do
not believe they systematically avoid acknowledging true splits. Thus, we have an unbiased
sample of true splits.

Appendix B.: Seemingly Inactive Intercircuit Splits

Last App. Case Year Last Case Ongoing As of Source

399 F.3d 403 2005 ? Research turned nothing up.
396 F.3d 1190 2005 1 2018 Split discussed in Batista, Paul (2019 Supplement)

Civil RICO Practice Manual, 3d ed., Section 6.12.
Aspen Publishers.

410 F.3d 964 2005 0 2016 Conflict was obviated by an EPA rulemaking in
2016. See https://www.gpo.gov/fdsys/pkg/
FR-2016-12-09/pdf/2016-28426.pdf

408 F.3d 647 2005 ? Research turned nothing up.
432 F.3d 976 2005 1 2015 Split cited in 2015 law firm memo: https://www.

bankingandfinancelawreport.com/
2015/05/articles/bank-regulation/
the-eleventh-circuit-holds-that-the-national-
bank-act-preempts-state-law-whistleblower-claims-
by-terminated-national-bank-officers/

458 F.3d 369 2006 ? Research turned nothing up.
495 F.3d 1211 2007 0 Time-bound Booker conflict.
491 F3d 25 2007 1 2016 Split described in Staff of the Organized Crime

and Gang Section U.S. Department of Justice,
Washington DC (May 2016) Criminal RICO:
18 U.S.C. 1961–1968. A Manual for Federal
Prosecutors, 6th rev. ed. Retrieved from https://
www.justice.gov/usam/file/870856/download.

498 F.3d 1225 2007 1 2017 Split noted in district court case 2017 WL
3187392.

507 F.3d 165 2007 1 2018 Split noted in EMPC Employment Coordinator:
Benefits, October 2018 Update, Part
1, Chapter 4, I.A Section 4.8 “Earnings Taxable
Under FICA.” Available on Westlaw.

515 F.3d 673 2008 ? Research turned nothing up.
290 Fed Appx 160 2008 ? Research turned nothing up.
542 F.3d 787 2008 ? Research turned nothing up.
278 Fed Appx 923 2008 ? Research turned nothing up.
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Last App. Case Year Last Case Ongoing As of Source

541 F.3d 1180 2008 0 2008 Split obviated by Bureau of Prisons rule change
following the 2007 Second Chance Act passage
made the split moot. See Mitchell, S. David
(2011) “Impeding Reentry: Agency and Judicial
Obstacles to Longer Halfway House
Placements,” 16 Michigan J. of Race & Law
235, 261.

533 F.3d 1145 2008 1 2018 Split noted in district court case 2018 WL 616138.
575 F.3d 24 2009 1 2017 Split mentioned in Thompson v. Alabama, 2017 WL

659 7511.
566 F.3d 618 2009 ? Research turned nothing up.
595 F.3d 873 2010 1 2017 Still comes up in district courts, e.g., 2018 WL

4352792 (statute of limitations for filing habeas
petition tolled during 90-day period) and 2017
WL 5973027 (statute of limitations not tolled
during 90-day period).

593 F.3d 274 2010 1 2018 Split noted in district court case 317 F. Supp.3d 687.
611 F.3d 1158 2010 1 2017 Split noted in case in U.S. Bankruptcy Court,

W.D. Wisconsin, 569 B.R. 764 (2017).
423 Fed Appx 678 2011 ? Research turned nothing up.
634 F.3d 841 2011 1 2018 Fifth Circuit implies other side exists in footnote

1 of 900 F.3d 678.
651 F.3d 1012 2011 1 2018 Noted in U.S. Congress Office of Compliance

report, “The Speech or Debate Clause and
Sovereign Immunity,” OOC Brown Bag Lunch
Series, March 28, 2018. Retrieved from https://
www.compliance.gov/sites/default/files/Speech%
20or%2 0Debate%20Clause%20and%20Sovereign
%20Immunity%20Brow n%20Bag%20outline.pdf.

654 F.3d 892 2011 1 2016 Split noted in journal article: Pisegna, N. (2016)
“Probable Cause to Protect Children: The
Connection Between Child Molestation and Child
Pornography,” 36 B.C. J. of Law& Social Justice 287.

697 F.3d 917 2012 1 2016 Split described in Thomsen, Steuart H., &
Matthew O. Gatewood (Sutherland Asbill &
Brennan LLP) *Oct. 6, 2016) “Attorney-Client
Privilege in the ERISA Context: The “Fiduciary
Exception,” American Bar Association Joint
Committee on Employee Benefits: Health and
Welfare Benefit Plans. Washington, DC.

692 F.3d 1041 2012 1 2017 Split described in district cases; e.g. 2015 WL 7345
763 and 2017 WL 627 1468.

702 F.3d 286 2012 1 2016 In 136 S. Ct. 1412, the Supreme Court
acknowledged the split and resolved a very
closely related question (actual vs. perceived
First Amendment protected behavior.) It did
not explicitly resolve this split.
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Last App. Case Year Last Case Ongoing As of Source

700 F.3d 993 2012 1 Split comes up comes up in district courts. See,
e.g., 2017 WL 9802840 (federal mailbox rule
applies regardless of state’s position) and 2016
WL 193381 (federal mailbox rule applies unless
state has clearly rejected the rule).

704 F.3d 584 2012 1 2018 Split mentioned in district court opinion 2018 WL
287 031.

494 Fed Appx 724 2012 1 2018 Split discussed in cert petition. https://www.
supremecourt.gov/DocketPDF/17/17-1286/
38496/20180312105721300_NMA%20Petition.
pdf

676 F.3d 665 2012 1 2018 Split noted in reply brief of plaintiff to
defendant’s motion for preliminary injunction
and/or temporary restraining order, Schmitt
v. Husted, 2018 WL 4496305 (2018). Retrieved
from http://ballot-access.org/wp-content/
uploads/2018/09/
PriorRestraintReplyFINALStamped.pdf.

465 Fed Appx 515 2012 ? Research turned nothing up.
685 F.3d 376 2012 1 2016 Split noted in law review article: Hames, Ellen

M. (2016) “Reconciling the Intersection of a
Treaty and Federal Statutory Law: Why Reverse
Preemption Should Keep Insurance-Related
Arbitration Decisions with the States,” 64 Drake
Law Rev. 553.

666 F.3d 1120 2012 1 2016 Both sides still articulated in district courts,
e.g., 42 N.E.3d 1090 (burden of proof is on
officers); 2016 WL 1254240 (burden of proof is
on plaintiff).

669 F.3d 1183 2012 ? Research turned nothing up.
672 F.3d 372 2012 1 2015 Split described in law review article: Stern,

Mitchell Russell “An Adverse Reaction: FDA
Regulation of Generic Drug Labeling,”
90 New York Univ. Law Rev. 2154.

690 F.3d 434 2012 ? Research turned nothing up.
672 F.3d 825 2012 0/1 2016 Sixth Circuit overruled itself in 829 F.3d

478, obviating the split. This happened after our
research window closed.
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